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Lawyers have to understand Value.
Lawyers have to deliver Value.
Lawyers have to communicate Value1.
Introduction
The purpose of this brief paper is to first examine the system of time billing and
suggest refinements which may make it more acceptable to the majority of clients.
Secondly, although time billing is an integral part of a solicitor’s practice, the time is
ripe, if not overdue, for the Law Society to encourage the profession to adopt
alternative fee charging methods for suitable matters with consenting clients.
It is also the intention of this paper to stimulate discussion and detailed examination
of billing procedures generally. The paper does not profess to be a discursive,
dissertation of all aspects of fee charging; it is merely a first step to enable the Law
Society to take appropriate measures to provide the profession with guidance to
survive in the changing milieu of legal practice in the 21st Century.
Some of the issues raised in this paper are contentious. They do not necessarily
reflect the views of the authors.
Time Billing - a brief history
Time costing as a tool of business management in law firms was introduced as far
back as 1940. Reginald Heber Smith, in that year, published in the United States a
monograph on law firm management that set out his views on management
practices and time costing2. The book was extremely popular and went through
eleven printings. Time costing as a tool of law office management and time billing as
a method of charging fees gained popularity and an increasing foothold in the United
States. In 1975, in Goldfarb v Virginia State Bar3 the US Supreme Court held that
minimum fee schedules published by state and local county bar associations and
enforced by the state bar associations violated section 1 of the Sherman Act against
price fixing. In response, billing by the hour became the norm soon afterwards. Its
modern aggressive incarnation, with Associates in some firms having to toil long,
wearisome hours to reach unrealistic billing targets, has aroused fierce controversy
within the profession as well as calls for its abandonment by reformers, politicians
and some judges.
Hourly billing was introduced into Australia in the 1970s and many clients, especially
large commercial clients, opted out of scale costs. With the deregulation of fees in
1994 in NSW and the abolition of scale costs (with exceptions) time billing became
the norm in New South Wales. It is increasingly so Australia-wide.
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Criticism against time billing
The criticisms against time billing are well known. It is pointed out that time billing
rewards inefficiency and dilatory practices; that it discourages innovation; that it
focuses on the billable hour and not on the production of value to the client; that
young solicitors work unacceptably long hours to meet billing targets leaving them no
time for family life and other leisure activities. The former Chief Justice of NSW has
adverted to some of these aspects of time billing in his speech at the Opening of Law
Term Dinner, 2004. The Chief Justice of Western Australia, in a speech entitled
Billable Hours Past their Use-by Date4, has said that the profession should
“enthusiastically embrace the pressure for change and generally adopt alternative
methods of charging for services rendered”. Reams of paper have been used by
various commentators over the last decade condemning the “tyranny of the billable
hour” and the escalating costs of fees charged by solicitors.
Some of this criticism is justified. There is no doubt that there is abuse of the system
by some solicitors. Every profession has its recalcitrants and the legal profession is
no exception. Where complaints have been justified, the offending solicitors have
been disciplined, either by the Law Society or the Office of the Legal Services
Commissioner. There are also those who fail to check carefully the bills they send
out to clients thereby laying themselves open to accusations of impropriety or even
dishonesty. Negligence in not checking bills has exacerbated the problem. Many of
these bills blindly reflect all of the time spent by the solicitor and staff on a client’s
matter, thus allowing many indefensible charges to be included. Indiscriminate
hourly billing also tends to reward inefficiency and ineptitude.
Despite the chorus of condemnation over hourly billing, no-one has as yet come up
with a suitable, simple substitute. Most of the alternative methods suggested by
commentators have at their core time costing and the hourly rate. Time billing
continues to survive. Its resilience is deep rooted because it offers an easy, simple
system of charging fees. In fact, the Legal Fees Review Panel ( an ad hoc
committee set up by the NSW Premier in 2004) in its Report: Legal Costs in New
South Wales (2005) has remarked that there is no alternative to time billing in the
immediate future. The report also stated that “it is neither fair nor accurate to
attribute all the blame for the rising cost of access to legal services to the fees
charged by lawyers, whether priced on time or otherwise”5. Despite many of the
different billing methods that have been suggested by commentators, there is thus
far no feasible alternative to time billing. In the interests of the profession, it is
suggested that the Law Society should critically examine time billing and propose
guidelines relevant to its use so that a revitalised, modern system may survive.
Suggestions for a realistic system of time billing
The law practice of today finds itself in a highly competitive and commercialised
environment. It is no longer a profession, simpliciter, but also a business. To survive
it has to be innovative and focus more on the needs of clients. Efficiency and
providing service of the utmost high quality are vital. Billing practices generally have
to change to meet these challenges. Time billing has to change to meet any
justifiable criticisms levelled against it and evolve into a generally acceptable system
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of fee charging, but as only one among a diverse set of billing methods offered to
clients.
The following paragraphs are an attempt to suggest a few reforms (or, if not
“reforms,” then confirmatory guidelines) for consideration at this Symposium.
Time Recording
There is a critical difference between time recording and hourly billing. The former is
an indispensable tool of law office management. The latter is a simple system of
charging fees based on the hourly rate. Perhaps, the merging of the former into the
latter is the root cause of all of the problems relating to time billing.
Time recording has become an indispensable tool for the lawyer since it appears to
be the most appropriate method by which all of the time spent on a matter can be
accurately gauged. Time spent on a client’s behalf is an important part of assessing
a fair and reasonable fee in a de-regulated environment. Also, time recording
facilitates the preparation of budgets, cash flow forecasts and management reports.
An effective time recording system is therefore indispensable to the law practice and
will show whether the time taken for a matter was appropriate or excessive; whether
all of the items of work done added value to the client’s work or was really
necessary; and what sort of economies and changes to practices should be
introduced to make the law practice more competitive.
An important and vital need for accurate time recording is the necessity to
substantiate if required (to a Costs Assessor or the Legal Services Commissioner)
that the fees charged are fair and reasonable, which is the single most important
criterion for charging fees in NSW. This phrase resonates throughout Part 3.2 of the
Legal Profession Act 2004. It therefore, behoves the law practice to ensure that, if a
bill is challenged, the fees charged meet that test. The first step therefore is to
ensure that accurate time recording is introduced and maintained.
Accurate time recording6
Solicitors should be meticulous in recording time. They should carefully keep track
of the amount of time spent on individual matters. There should not be any inflation
of the amount of time expended or of the nature of the work done.
Prompt recording of time
The best means of ensuring integrity and accuracy is to keep careful records and to
record and submit time sheets on a daily basis or enter time spent directly and
immediately. Attempting to reconstruct the time expended on matters at the end of
the week cannot possibly be accurate and should not be permitted. Using automated
software systems to record time immediately would be the most appropriate and
accurate way forward for most law practices.
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Sufficiency of detail in Bill
There must be a careful balance between brevity and sufficient detail. The client
must be able to evaluate the work done for the fee charged. All these requirements
can easily be done if a proper, automated system of time costing is used by the law
practice. There is no doubt that many law practices use automated systems.
However, there may be individual practitioners or small firms, especially in the
suburbs and in country areas, whose systems may not be sufficiently up to date with
the technology available today. It is also possible that financial constraints may
prevent these law practices from purchasing the latest software.
Questions:
1.

Should the profession be educated in the most appropriate methods of
recording time?

2.

If so, should the Law Society provide educational programmes itself or
through the College of Law and other sources to achieve this objective, both
to law students and to practitioners, to the latter by means of CLE courses?

3.

Should these courses be compulsory?

4.

Should the Law Society provide financial assistance, in the form of interestfree loans or other incentives, to sole practitioners and small, suburban and
country practices desirous of utilising the latest technology for accurate time
recording purposes?

Billable Hour Targets
It is not the intention of this paper to recommend to law practices the appropriate
annual targets which must be set for associates and junior lawyers for billable hours.
That is a matter entirely for the firm’s discretion. However, there must be the
recognition that unrealistic targets make a mockery of the time billing system and
increases the potential to load costs.
Realistic Time Billing
The “billable hour” should not be fundamentally about quantity or repetitiveness over
quality. That was never its original intention. That intention was to bill the client a
reasonable fee based on an accurate record of the time spent on the matter. Time
billing does not mean simply converting every minute spent on the client’s matter into
dollar terms. The practice of law is a profession and precautions must be taken to
ensure that fair and reasonable fees are charged. That is also a fundamental
requirement of the Legal Profession Act 2004. It is useful to remember that the
solicitor is not merely selling time, but the solicitor is selling his/her expertise in
resolving the client’s problem based on the time expended. Although all of the time
spent on the client’s matter is recorded in the time sheet, it is suggested as a general
rule that the bill should only reflect time spent which has added some value to the
client’s matter. Towards this end, the following suggestions are made for
consideration.
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Clients’ requirements
The law practice must never lose sight of the client’s needs and requirements.
Where a client demands excessive services for any work, these requests should be
recorded promptly at the time they are made so that the solicitor can justify the extra
work done. They must be referred to in a covering letter or highlighted in the bill itself
so that the client is reminded of his/her explicit instructions.
Research Time
If the solicitor takes on a matter outside his/her areas of expertise, (unless with the
client’s express approval) the client should not be charged for the time taken in selfeducation. This does not apply to research within the solicitor’s areas of expertise to
deal with novel questions of law or other problematic issues which may arise from
the facts. Sensible charging will prevent disputes arising. Also, where a charge may
be potentially contentious, it would be judicious to explain the reason(s) for such a
charge in a covering letter to the client. Many clients will be satisfied with the
explanation and it will thus prevent disputes arising. The cost of doing so will be
defrayed by preventing disputes arising and time expended in dealing with disputes.
In-house Conferences
It would be good practice not to bill for routine discussions with other members of the
firm over a file, unless important issues arise. Even in the latter situation care is
needed. Supposing three solicitors from the same firm are present at a conference
on a client’s matter, should the bill include the cost of all the solicitors attending the
conference? This may depend on the circumstances. If the discussion is merely a
routine one, it can be argued that charging the time of all three solicitors would be
excessive. A reasonable charge should be made based on the value added to the
client’s matter. However, if three solicitors are present and each deals with different
aspects of the matter, where each is adding value to it and progressing it further, the
cost of all three solicitors may be justified. In the final analysis the question is
whether the charge to be made is fair and reasonable to both parties.
Travel Expenses
Should travel expenses reflect the solicitor’s charge out rate? On the one hand it can
be said with justification that the time spent in travelling could have been used to
work on some other matter, and that the charging of the hourly rate for travelling is
justified. On the other hand, these costs would seem excessive to clients. This is a
difficult issue to reconcile. Whatever rates for travel are disclosed to the client in the
disclosure document, the prudent solicitor should carefully review these costs at the
time the bill is prepared and provide a discounted rate which would be fair and
reasonable, both to the solicitor and the client.
Disbursements
Disbursements or payment to third parties is an example where care is needed. It is
obvious that there should not be any profit element included in charging for
disbursements. Administrative expenses should not be included as disbursements.
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Administrative expenses
There are many minor charges like local telephone calls, faxes, etc which ideally
should be included in the firm’s overheads and reflected in the hourly rates, rather
than charged separately. These minor charges cause a great deal of irritation to
clients and it is preferable in the interests of maintaining a sound client relationship
for these costs to be included in the overheads of the firm. It is suggested that typing,
filing and other administrative costs should not be included separately in a bill. The
calculation of the hourly rate should take into account all of these overheads.
A fee for retaining the client’s file is another problematic issue. The Solicitors rules
require the solicitor to retain a client’s file for 7 years. Most closed files are secured
offsite. A charge is sometimes levied on the client (disclosed in advance) for
retaining the file. Should the client be charged separately for the costs of complying
with a rule imposed on the law practice? Should the costs of renting the site for
storing files be subsumed in the hourly rate? It can be argued that this charge is a
true disbursement, a cost payable to a third party and, if charged, should not contain
any profit element.
Further, if a charge is made in advance (on account of a disbursement), can it be
paid into the general account or should it be paid into the trust account? It is
suggested that, for the sake of convenience, these administrative charges should be
subsumed in the hourly rate. Doing so, will save unnecessary conflicts with clients.
As an alternative, it is suggested that a separate administrative fee could be charged
which would include all of the above mentioned charges. Of course, the fee should
be disclosed in advance and be capable of being substantiated as fair and
reasonable if called upon by a Costs Assessor.
Photocopying
This is another extremely contentious issue. Many clients (and courts) are appalled
at the total costs of photocopying. Rather than charging a flat rate per page,
consideration should be given to charging on a sliding scale. The larger the number
of copies made the lesser should be the charge. A scale provided beforehand to the
client in the disclosure document would go a long way to resolving this vexatious
issue. Also, charges should only be made where the documents copied are
necessary and relevant. Charges should not be included for unnecessary
photocopying (at the whim of the staff member concerned) when the bill of costs is
finalised. It is imperative that these costs should be carefully scrutinised before the
bill is sent to the client.
Delegation of tasks
Assigning different sections of the task in advance to suitable staff with lower charge
out rates will ensure that the bill is significantly lower, satisfies the client and
becomes more competitive. However, delegated work requires supervision and the
nature and extent of supervision must be disclosed and be fair and reasonable.
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Six minute units
This is a delicate and contentious issue. However, this nettle must be grasped firmly
and the matter discussed in detail in the interests of the profession. The following
comments may assist in the discussion.
Traditionally, the hourly rate has been reduced to a minimum of 1/10th to make it
easy for administrative and accounting purposes. This minimum charge has aroused
a great deal of controversy among commentators and angered clients. It is also
portrayed in the media as the hallmark of the greedy solicitor.
The practice was justifiable administratively in times past when the technology was
not available for accurately and immediately recording time. In the context of modern
technology it is questionable whether this relic of time charging should survive.
Even where a law practice does not have the relevant software for recording time as
stated above, or where it is considered convenient to maintain the practice of six
minute units to record time, should the bill of costs automatically reflect their
conversion in dollar terms? Or should the sum be reduced to reflect a reasonable
cost for the service? For example, where the solicitor makes a telephone call to
client A for two minutes and immediately afterwards make another call to client B for
the same period of time, it may be inappropriate to bill each client with a six minute
charge when both calls were completed within four minutes of the first call.
Even if it is considered convenient to continue recording in six minute units, it is
suggested that, when the bill is being prepared, all minor items of charging should be
carefully scrutinised to reflect only pro rata charges. As suggested earlier, if
administrative expenses are not charged for individually, but subsumed in the hourly
rate or separate administrative charge, most of these problems would disappear.
Should a pro rata charging system be recommended instead of the reliance on the
six minute unit?
Preparation of bill of costs
Every bill of costs must be carefully checked to ensure that charges for many minor
items that cause so much irritation to clients and which sour the solicitor/ client
relationship are excluded wherever possible. A classic instance is where a
secretary telephoned a client, and in the client’s absence, left a message on his
voicemail asking him to call back. He was charged $12.00. A perusal of the final bill
by a prudent solicitor or partner would have removed the offending item altogether
and maintained good relations with the client. Thoughtless billing loses clients and,
worse, creates a bad reputation for the law practice. It is preferable if the duty of
approving the bill is done personally by a partner.
Many contentious issues arise because the bill of costs does not reflect with
sufficient clarity the work done for the fees charged. The bill of costs is one of the
most important documents sent to the client and its preparation must be done with
care and deliberation. There must be a fine balance between brevity and detail,
providing sufficient information for the client to understand the work done for the fees
charged. For example, additional work may have been necessary to complete the
7
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client’s work. This information, if presented with the necessary explanation, would
go a long way to prevent a dispute arising.
Some bills either lack sufficient clarity and detail or contain too much confusing
detail. Many of the disputes between the client and the solicitor are caused by
issues arising over such items in the bill. A carefully prepared bill of costs as
suggested above will prevent unnecessary and expensive conflicts. A covering letter,
explaining many of the large items and any anticipated contentious issues, although
it cannot be charged for, may prevent disputes arising and would really be a saving
of costs in the long run. It is also more professional and would enhance the solicitor’s
reputation.
In lengthy matters, interim billing and brief progress reports keep the client informed
of the latest position. The client is thus not taken by surprise at the end of the matter
by the final bill. There is also the opportunity to resolve any disputes over costs at an
early stage.7
Another important consideration before the final bill is settled is the providing of
discounts. A common practice is to provide discounts to regular clients. However, it
might be prudent to consider whether it is economically viable to give a discount in
appropriate matters to the “one off” client. This is particularly so in litigated matters. It
would create goodwill and may lead to referrals from a satisfied client.
Greater use of technology
The increasing use of technology creates a paradox where time billing is concerned.
Greater efficiency translates into lesser billable hours and reduced profit. The less
the time used by the solicitor, the less becomes the fee for the task. It seems hard
therefore to justify the considerable expense of installing the latest technology when
it is impractical to recover the cost of the investment and make a reasonable profit
under the time billing system.
However, the use of the latest innovations in technology for law offices has obvious
advantages. The creation of a database of documents and other time saving
measures reduces the time which is expended on a client’s matter. A more efficient
service can translate into more competitive prices to offer to clients, which may result
in repeat work and referred clients. The advantage of technology is greatest in
matters where alternative fees are offered. The fee can take into consideration a
mark-up for the technology involved, and an amount for expertise and experience.
Should the solicitor increase his/her hourly rate to take into account the extra
expenditure? The hourly rate should ideally remain competitive for the law practice
to survive in the long run. The better view would be to increase the hourly rate by a
small amount, but it should be kept within a safety margin so that the solicitor’s final
bill is reasonable. More clients will be attracted to the law practice using high levels
of technology and providing an efficient and cheaper service. Charging for an extra
item in the disclosure document for the cost of technology may arouse the ire of the
client and may perhaps be disallowed on assessment of the bill of costs. On the
other hand, offering fixed costs for many repetitive matters, which includes an
7
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additional amount for the costs of technology, would in the long run assist in
defraying the expenditure on technology.
These are some of the issues which may lead to a more realistic system of charging
fees and which will reflect the true value to the client of the work performed by the
solicitor. They will work to ensure that the practice becomes more competitive and
provides value for money.
Questions:
5.

Should the Law Society promote the practice of realistic time billing to the
profession?

6.

If so, Should a mandatory CLE program be introduced?

7.

Should it be included in the mandatory programmes suggested in Questions 2
and 3 above?

8.

Should the Costs Working Group of the Law Society also conduct similar
seminars at regional centres?

9.

Should the principle of pro rata charging be recommended to the profession
instead of reliance on the six minute unit?

10.

If not, should the profession be strongly exhorted to review billing practices to
ensure that, wherever possible, charges made are commensurate with the
time expended on them?

Fair and Reasonable Costs and the Costs Assessment Scheme
Although not strictly part of the review on billing procedures, the costs assessment
scheme impacts on recovery of fees. Therefore, the following recommendation, if
introduced, would make it easier for law practices to prepare bills of costs with the
reasonable certainty that it would be less likely to be challenged or, if challenged,
less likely to be disallowed by a Costs Assessor. It may remove most of the costs
disputes arising between solicitor and client.
The Legal Profession Act 2004 requires that costs charged by a law practice must be
fair and reasonable. The term “fair and reasonable” is not defined in the Act. What
may be considered fair and reasonable in one context may not be so in another.
Without proper guidance the position is most unsatisfactory. The solicitor has no
means of being certain that costs charged under the agreed terms of a costs
agreement may subsequently be considered not fair and reasonable by a Costs
Assessor. Also, fees which are considered fair and reasonable by one Costs
Assessor may be considered unreasonable by another. Despite over 16 years in
existence, the costs assessment scheme does not have published guidelines
regarding how costs will be assessed.
A collective repository of experience and knowledge as to how costs assessments
will be carried out should now be available to Costs Assessors. The Costs
Assessors Rule Committee provides guidance and assistance to Costs Assessors.
In addition, seminars are also held for this purpose. There is also a body of judicial
9
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decisions which has elucidated certain unclear aspects of costs generally as well as
some procedural aspects of costs assessments. With all of this information
available, it is submitted that much needed guidance can be provided to the
profession by the publication of a set of guidelines by the Supreme Court or the
Costs Assessors Rule Committee regarding the manner in which costs would be
assessed, both on a solicitor/client basis and costs between parties.
There should be clear explanation as to how regular items of charges would be
considered. Lest these comments be misunderstood, it is not a recommendation for
the introduction of scales of costs under the costs assessment scheme. Rather, the
purpose of the guidelines is to shed light on how a Costs Assessor will set about
assessing a bill of costs. For example:








What weight will be given to various aspects of the work?
Would any items be generally excluded?
If three solicitors in the law practice meet to discuss a matter, how will this item
be dealt with? Would a routine discussion attract only the cost of one solicitor?
How should photocopying charges be dealt with?
Would a charge for costs of technology be permitted? If so, on what basis?
How does an Assessor determine what is a fair and reasonable time to undertake
a task (eg. Reading a lengthy affidavit or drafting a document?
Can a solicitor charge for re-reading?

There are numerous such issues which can be elucidated by guidelines. In addition
to providing guidance to the profession they will also introduce much needed
uniformity in costs assessments.
It is accepted that the task is not an easy one, but it can be and should be done in
the interests of the profession as well as clients of law practices. Doing so will reduce
appreciably costs disputes and maintain solicitor/client relationships.
According to the Legal Services Commissioner, about 80% of the complaints
received by him has an element of costs involved8. If guidelines are published law
practices will use them when billing clients. Complaints will be less as clients will be
less inclined to complain when they become aware that the costs charged are
generally within the guidelines.
As the Supreme Court is statutorily charged with overseeing the costs assessment
scheme and as the Chief Justice of NSW appoints and removes Costs Assessors, it
is suggested that the responsibility ultimately rests with the Supreme Court to
publish, or ensure that guidelines are published, on costs assessments.
Questions:
11. Should a set of guidelines on costs assessments be published by the
Supreme Court for the assistance of the profession?
12. If so, should the Law Society seek the assistance of the Chief Justice of NSW
and the Costs Assessors Rules Committee for this to be done as a matter of
urgency?
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Alternative Fee Charging Methods
The practice of the law in an increasingly commercialised and competitive
environment, and with an increasingly sophisticated clientele, has imposed on the
profession the necessity of introducing an array of different systems of charging fees
to suit the type of work and client. The dependence on time billing alone is
insufficient, although time billing may remain the major system for the present. Many
alternative systems (although based in essence on time costing) have emerged
which will benefit both the law practice and the client.
The Second Chapter of the Costs Guidebook, 6th Edition, contains guidance to the
profession on a range of different methods of charging fees. It also contains valuable
information on calculating hourly rates. The following paragraphs are extracted from
Chapter 2.
2.5 Alternatives to time billing
The 'billable hour' is facing a challenge from fixed fees, project costing and
negotiated budgets, as a basis for determining the fee to a client. This is because
charging by the hour may not be the best way for a practice to charge costs to a
client. It is only one of the factors which will determine a fee. For example, it may be
that the time spent in completing a matter is excessive, or the total costs are
excessive in relation to the value of the matter. Ultimately, there is discretion over the
fee and it will depend on the circumstances of the retainer.
The fundamental issue is to know and understand the hourly expense and charge
out rate of each fee earner in your practice. This is crucial management information
that will contribute to your decision on a billing option.
In any one year, the vast majority of bills rendered annually by legal practices in New
South Wales, use time billing. Research supports the view that this form of billing is
preferred in this State. Very few of these bills result in practitioner-client assessment
or referral to the Legal Services Commission. Experience, therefore, suggests that
time billing is 'working'.
Sophisticated clients prefer time billing to other methods, because it gives them a
means of assessing both the time spent on a matter and the hourly rate charged for
the service. (The definition of 'sophisticated client' in the Act should be carefully
considered under s.312(c) and (d), which provide exceptions for disclosure, and in
which circumstances, allow virtually any form of costing and estimating to apply.)
Time billing depends upon accurate time recording. There are several time recording
software packages available, but all of them depend upon accurate input. There is
always going to be 'leakage', that is, where events occur, or where legal work
performed is not accurately recorded or omitted. The aim of the practice should be to
minimise this 'leakage'.
On average, approximately 15% of time is never recorded. This should be taken into
account in setting the appropriate hourly rate for the practice. For this reason it may
be useful to analyse the type of work in your practice and 'average' the costs of
doing a particular style of legal work. It may give you some indication of the time
'usually' taken for a particular matter to be completed.
11
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This approach may not work so well for litigation, where uncertainties of time and
preparation can lead to a variation in costs. In the case of litigation, you will have to
conduct a continual review of the costs, as a matter progresses. The Act makes it a
necessity for a review to occur where estimates initially provided are exceeded
(s.316).
Hourly rates and time billing should not be confused with the client's (and the
practitioner's) determination of 'value' in the billing process. This is clearly a very
discretionary matter and can be resolved by a discussion between both parties.
It is no longer practical to refer to a 'common price' for certain work. The 'price' will
very much depend upon the size, style and location of the practice, and its clientele.
In order to help you to think about how you might 'package' your fees, some
alternatives are described below.
2.5.1 Hourly rate
Definition: A fee charged for every hour worked by a firm in relation to a matter. The
charge out rate might be for practitioners only, and include all overheads and support
staff, or rates might be established for every person who works on the matter,
including clerks and paralegals. Discounts might be offered for high volume or
regular clients. It is important to ensure that only actual time spent is charged
according to the work done. The unit of time should be small enough to record actual
time spent accurately. The unit of time can vary from one minute up to six minutes or
pro rata. Software packages can be adjusted accordingly. As suggested above, care
should be taken in the input process and some training required for new time
recorders, particularly having regard to the common 'leakage' rate experienced
across practices.
Suitable for: Depends on the client's relationship with the firm. With this proviso, it
will be more suitable for firms in matters where the extent of work required is
unknown at the outset of the retainer (e.g. complex litigation).
Advantages: Recovery of expenses with a profit margin for all work performed,
provided the set hourly rate reflects adequately the costs of the practice.
Disadvantages: Possibility of disputes over the number of hours worked. Focus on
charging rather than value for the client. It may breed inefficiency and lead to the
perception that a legal service is not value for money. Using hourly rates needs to be
carefully managed and transparent from the client's perspective. Emphasis may
need to be spent on aspects other than 'time', such as results and outcomes, to
broaden the client's focus.
2.5.2 Fixed fees
Definition: Standard fee for common defined services; may be collected in a lump
sum in transactional matters, upfront or upon completion.
Suitable for: Any matter where the steps in the transaction are well understood by
the practitioner (e.g. Local Court appearances) or where the transaction consists of
standard steps (e.g. conveyancing, incorporation, wills). Consequently, it is useful
where the firm specialises and is able to estimate the work involved in a type of
matter with some certainty.
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Advantages: High level of consumer acceptance. Low potential for client disputes if
the fee and the service to be provided are adequately communicated. The
profitability for the firm is defined for each service. It rewards efficiency.
Disadvantages: Reduced profitability for firm if the service subsequently becomes
complex. This may become apparent in litigation, where a fixed fee may not take
account of all contingencies, some of which may be unknown.
2.5.3 Project rate
Definition: Similar to a fixed fee, but an agreed fee for a particular service. Fee
established and agreed on each occasion. It may be more suitable for commercial
work.
Suitable for: Any matter where the steps and work are able to be defined at the
outset of the matter (e.g. drafting contracts).
Advantages: See fixed fee.
Disadvantages: See fixed fee. It may prove inaccurate if contingencies are unknown
when the rate is set.
2.5.4 Hourly rate with cap
Definition: As for hourly rates, but with the client and practitioner agreeing to a
maximum total bill.
Suitable for: As with hourly rate, but where the work required is capable of being
estimated with some certainty. Requires a careful definition and disclosure of what
work is to be done so that a charge can be levied for any additional work, outside of
the original brief.
Advantages: Client costs disputes less likely than with a straight hourly rate. It
rewards efficiency.
Disadvantages: Requires that the firm estimate the maximum work required or builds
in a margin for uncertainty. Any inefficiency reduces profit.
2.5.5 Blended hourly rate
Definition: A uniform hourly rate averaged amongst the staff associated with a
project; depending on the time each is likely to be involved. It may result in a
reduced recovered hourly rate for litigation work, where following assessment of a
party/party bill, there is a reduction for items such as supervision and attendances
where multiple staff have been involved.
Suitable for: See hourly rate.
Advantages: Possible marketing perception that lower hourly rates will apply when
'averaged' and simplification of billing.
Disadvantages: See hourly rate. Also, the overall quality of work could be affected if
assigned to less qualified staff, without senior supervision. There may be decreased
profitability if senior staff members are required for longer than estimated. Upon
review, a test of what is 'fair and reasonable' may result in disallowance of multiple
attendances by multiple staff, so careful management is required.
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2.5.6 Conditional fees
Definition: A fixed fee, established at the start of a matter, payable only on
'successful completion', which must be defined. The Legal Profession Act specifies
the basis on which conditional arrangements are permitted, that is, claims for
damages, criminal proceedings or family law proceedings. It should be remembered
that the maximum premium the practitioner can charge in litigation matters only, is
25% on the professional costs otherwise billable (see s.324 of the Legal Profession
Act. The limitation does not apply in non-litigious matters.
It is important in the costs agreement to clearly define what will be regarded as
'success', for the purpose of the conditional costs agreement. And also, to decide
and agree with the client whether disbursements are to be paid by the client, even if
fees are not to be charged.
Suitable for: Litigation; certain insurance matters.
Advantages: For the client if there is no win, there is no payment to the client's
practitioner. It allows deserving cases to be heard, with less risk for the client. For
the practitioner it develops business which might not otherwise have been
generated. Results are rewarded.
Disadvantages: There is no certainty of income or recovery of expenses in a case.
The practitioner bears a proportion of the risk. There may be a significant delay
between the time when work is performed and payment is received. Careful
management is required to ensure that large amounts of work in progress are
ultimately recoverable, with a premium for interest, to reflect cost and managing the
practice. These considerations should undoubtedly be reflected in the hourly rate
where time billing is the preferred option.
2.6 Debtor control
Remember you cannot claim interest on your outstanding unpaid fees and
disbursements unless:


your disclosure document or costs agreement provides for the charging of
interest



your bill refers to the right to charge interest and the rate of interest

The introduction of GST makes it vital that practitioners introduce an effective
mechanism of debtor control. Possible ways to achieve this include:


billing quickly after the work has been done



billing on an interim basis (e.g. monthly) rather than at the end of the
transaction



obtaining money in advance on account of disbursements and counsel's fees



quickly taking steps to apply for assessment of costs/or issuing debt recovery
proceedings, if bills remain unpaid for an unacceptable period of time.
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2.7 Conclusion
As already indicated, the hourly rate is being challenged by other forms of billing.
You need to exercise care when considering alternatives to hourly rates, to ensure
that you have accurately assessed the likely outcomes and associated expenses,
and included the potential for variation or further negotiation, in your agreement.
Setting appropriate hourly rates is relatively straightforward, once your cost structure
is understood. No one has so far provided a consistently better means of costing
work, especially for litigation.
Whatever method you ultimately adopt, or support, your agreement should
accurately reflect the costs to operate your own business. It should comply if it is not
covered by the exceptions, and it should clearly state the method for determining the
fee.
Note that under the Act (s.312(1)(b)) the client may agree in writing to waive their
right to disclosure. If you are contemplating negotiating an agreement which does
not involve formal costs disclosure, and may involve a novel costing methodology
ensure you obtain a written waiver from the client and that the clients have been
properly identified before committing to this approach. If necessary, do searches for
name checks and businesses to ensure accurate identification of the client(s).
Whatever method you adopt for setting fees, it is important to review your operating
costs annually. This enables you to take into account any increases in fixed
overheads, such as wages and rent, as well as any increases in operating expenses
occasioned by growth of the practice or changes in the commercial environment. For
smaller practices, it may be useful to do this in conjunction with your accountant.
Together you can review the recent history of the practice, to ensure that billing rates
are accurate and that they reflect the costs of running the practice and providing a
return to the proprietors.”
It is suggested that these excellent summaries should be developed and amplified
and form the basis of a package of recommendations presented in the form of
regular seminars on costs.
Of the package of alternative fees suggested in the Costs Guidebook, two need
special mention because they are easily achievable substitutes to time billing.They
are fixed fees and conditional fees.
Fixed Fees9
With the level of technology available today, most law practices can function
extremely efficiently and cost effectively. As pointed out in an earlier paragraph, the
more efficient the practice the less is recoverable under the time billing system.
However, technology cannot be ignored. Unless the law practice is competitive it will
not survive. There is anecdotal evidence of many small practices merging or being
taken over by bigger, more efficient firms.

9

Winning Alternatives to the Billable Hour- Calloway,& Robertson,
Law Practice Management Section, American Bar Association.(2002).
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One answer to the paradox highlighted above is to offer fixed fees wherever
possible. This fee will not only take account of the efficiency offered by technology
but also make provision for the experience and expertise of the practitioner. Fixed
fees can also be very competitive because they are to a great extent uncoupled from
the system of time billing.
Offering fixed fees raises the apparent danger of risk taking. The conventional view
is that there are many variable factors in doing work for a client and it would be
extremely difficult to fix a fee without taking considerable risk of under valuing the
fee. There is some merit in this view, but many of the variables can be removed by
introducing the techniques suggested below.
First, there must be a careful perusal of completed files. The information found in
these files will illustrate the time taken for certain procedures to be done and the
resources required to complete them. The disbursements needed and many other
incidentals will also be apparent. Again, with the hindsight provided, the work can be
conveniently broken up into segments and costed on that basis. Re-examining the
bills of costs for each matter will provide meaningful insights to the experienced
practitioner as to the length of time taken and also whether the time factor can be
reduced.
Secondly, the use of technology will also be of assistance in most matters. This has
been referred to in an earlier section but it is necessary to repeat it here. A database
of documents can be assembled which are required for many of the procedures
necessary to carry out different types of work. This will greatly reduce the time
required. Thus the client is offered quick, efficient service in the designated work.
Hourly billing will not assist the practitioner as the fees charged will be a fraction of
the cost involved. A fixed fee will take into account all factors.
Thirdly, the law practice should also build up a knowledge base dealing with
recurrent issues and the latest case law on these matters. A management tool of this
nature will be of great assistance to lawyers and reduces the time needed for
research. Junior lawyers will benefit from such a system
All of the above-mentioned strategies will reduce costs appreciably to the law
practice. This in turn will provide the opportunity to calibrate a range of fixed fees for
many types of work which have traditionally been charged on a time billing system.
These fees will, if properly done, be very competitive, take less time, and thus be
attractive to the client. Repeat work and referrals will be the outcome. There is no
impediment to a fixed fee taking into consideration the skill, care and responsibility of
the solicitor, as well as the complexity and quality of work done. Although these
criteria are applicable to costs assessments, they also can be used to fix a proper
fee for the work done10.
Where the law practice is unsure of some variable factors in the work, some
segments of the work can be charged on fixed rates and the variables on an hourly
rate. It is important in such cases to clearly set out the work in detail for which fixed
rates apply to prevent conflicts arising later.

10

Legal Profession Act 2004, section 363(2)(e)-(k).
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Fixed fees can be used in a wide range of matters. For example, conveyancing
including leases and mortgages; franchises, incorporating companies and setting up
partnerships; contracts; and many criminal law matters. In the latter case these can
be further broken down into categories and costed separately by reference to closed
files. For example, traffic offences separated for cases where the client pleads guilty
or not guilty. Similarly with family law cases: uncontested divorce with and without
children; and contested cases with and without children. Experienced practitioners
in their respective areas of practice would be able to provide the necessary
information relating to their work. All of this information when collated and costed
would provide a realistic system of fixed fees for the law practice. The law practice
could formulate a series of costs schedules for different types of work to be used as
a guide when fixing a fee for a particular matter.
Obviously, all of the options will not be suitable for different types of work but a
couple of suitable options could be offered which will assist the client to select the
most appropriate one. Most individual clients and small organisations may prefer a
fixed fee. On the other hand, because of their long familiarity with the system, many
large commercial organisations may prefer time billing as they feel able to keep
greater control over costs. The time billing system thus would become just one
among an array of fee charging methods to offer clients.
Conditional Fees
Conditional fees were introduced in 1994 by the Legal Profession Reform Act 1993.
An uplift fee with a ceiling of 25% of the normal fee was permitted. Conditional fees
were applicable in litigation matters only with the exception of criminal and family law
cases. In 2004, under the new legislation, by abolishing section 325(a), an
unrestricted uplift fee is permitted in non-litigation matters, providing, of course, that
the fee is fair and reasonable in the context of the transaction for which the uplift fee
is charged. Damages claims are now excluded by section 324(1) of the 2004 Act.
Conditional fees are dependant on the “successful outcome of the matter”-section
323. It is imperative that the definition of success should be carefully set out in the
costs agreement. Unless this is done properly recovery of fees may be in jeopardy.
Conditional fees are widely used in litigation matters. The experience of over
16 years has acclimatised the profession to this alternate method of charging fees.
However, the effect the amending legislation has had on non litigation matters is
unclear.
Perhaps, large firms are using this type of fee in financing, mergers and acquisitions
and similar matters. It also can be used for a whole range of commercial issues.
Various types of agreements can be made within the constraints of the “fair and
reasonable” fee concept of the legislation. For example, the law practice can charge
a lower fee for the work and, if an agreed condition is achieved, an agreed success
fee becomes payable. The possibilities are numerous.
In the context of alternative fee charging methods, the profession at large needs to
be educated on the details and the finer points of introducing such a system into their
armoury.
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The current precedent costs agreement for conditional fees in the Costs Guidebook
caters mainly for litigation matters. It will be of assistance to practitioners if a
separate precedent for non litigation matters is provided.
A word of caution is necessary regarding conditional fee agreements. By its very
nature, there is inherent a potential for a conflict of interest. Where a claim is funded
for a long period, the temptation may arise to advise the client to settle for a smaller
sum of money instead of either holding out for a much larger sum or, eventually,
litigation. With the 2004 amendment, this potential for a conflict of interest has
extended also to non litigation matters.
The recent case of Spence v Malouf & Partners (2010) SC NSW 764 highlights the
dangers involved. This was a personal injury claim where the respondent/ former
solicitor was claiming a lien over the client’s file for unpaid costs on a conditional
costs agreement where the respondent claimed that the agreement was terminated
by the client. The client made an application under section 728 for release of the file.
Bergin CJ in Equity stated: “This case has exposed some of the unsatisfactory byproducts of retainers on the basis of “no win no charge” policy. It is obvious that the
promotional statements made in the retainer were made for the purpose of luring the
plaintiff to instruct the firm…..It is clear to me that the solicitors were very concerned
that if they did not secure a settlement they would not be paid any fees or costs”. In
the above case, the Court held that Malouf & Partners had terminated the retainer
agreement and therefore could not claim a lien.
Malouf & Partners could not claim a lien because the conditional costs agreement
did not contain any provisions regarding payment of fees where the solicitors
terminated the retainer for just cause. It may be therefore relevant for the Costs
Working Group to scrutinise the termination clauses in both sets of precedent costs
agreements to ensure that the termination clauses are fail- safe.
The Solicitors Rules are not a complete code11. They are rules drafted to guide the
profession on some important ethical issues. The common law rules governing the
solicitor’s duties exist alongside the Solicitor’s Rules. In this context, the applicable
rule is the duty owed by the solicitor to the client. The solicitor’s duty to the client is
clear. That duty is one of utmost fidelity to the client’s interest. The solicitor cannot
put his/her own interest before that of the client. It is therefore submitted that any
amendment to the Solicitor’s Rules is unnecessary. Any infraction of the rule, if
established by evidence, would lead to disciplinary action for misconduct.
There can be on occasion unfounded complaints by the client that the solicitor forced
the client to settle for a lower amount. To protect both the solicitor and the client, the
suggestion is made that a “cooling off” period of two weeks should be introduced to
enable the client to obtain independent advice on the settlement. This approach
may prevent many unfounded complaints arising.

11

Legal Profession Draft National Solicitors Rules 2010, Rule 2.1
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Questions:
13.

Should the summaries in Chapter 2 of the Costs Guidebook be expanded to
provide the profession with more detailed information on the various alternative
charging methods described?

14

Should the Law Society provide more active support and information to the
profession on alternative fee charging methods, especially fixed fees and
success fees?

15

If so, should seminars be conducted on a regular basis to educate the
profession on these issues?

16.

Should the Costs Working Group take an active part in propagating alternative
fees, especially fixed fees and conditional fees, in regional areas?

17.

There is the potential for a conflict of interest in conditional fees agreements.
Should a “cooling off” period of two weeks be introduced by regulation where a
settlement is accepted to prevent any allegations being made of improper
conduct by the solicitor concerned?

18.

If so, should a submission be made to the Attorney General by the Law Society
recommending a regulation for this purpose?

Conclusion
Over the past few years the chorus of criticism over legal fees generally, and hourly
billing in particular, has been swelling in volume. Apart from the media and external
commentators, judges, including heads of jurisdiction, have also joined in. In the
interests of the profession the Law Society of NSW must re-examine billing practices
and introduce reforms which address justifiable criticism.
These reforms would benefit both the profession and the community. The reforms
suggested in this paper point the way forward and are presented here for the
purpose of stimulating debate. Unless we clean up our Augean Stables promptly
there is the possibility that reforms may be forced on the profession from without. A
national system of costs assessment, for example, if introduced under the uniform
national legal profession laws may lead to uniformity in assessments. This in turn
may be detrimental to NSW because of the differences in costs between the States.
Consequently, there is the possibility of many law practices shifting interstate as the
economics of legal practice in NSW become unsustainable.

*****************************************

19

