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Consultation question 3 - Are any changes required to
the Charities Bill 2003 to clarify the meaning of ‘public’
or ‘sufficient section of the general community’?
We consider that greater clarity is required of the proposed requirement that a charity’s dominant
purpose be "directed to the benefit of the general community" with respect to the nature of
benefits provided by animal welfare groups.

Public Benefit Purpose
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Proposed section 7(1)(c) provides that a purpose is "for the public benefit" for the purposes of
section 4(1)(b)(ii) if, amongst other requirements;
"it is directed to the benefit of the general community or to a sufficient section of the
general community."
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In FC of T v Royal Society for the Prevention of Cruelty to Animals, Queensland Inc (1992)
(RSPCA) Fitzgerald P found that animals do not constitute "community" for the purposes of a
4
similarly worded requirement in the definition of a public benevolent institution:
"… An institution, whether or not a public institution, must provide or promote public
benevolence if it is to meet the description "public benevolent institution''; that is to say, it
must provide or promote benefits of the character specified in the Perpetual Trustee case
to the public or a sufficient section of the public....
Nonetheless, it is possible to illustrate the gap in the Society's case by pointing out that,
although it may be a public institution in the sense that there is benefit to the community
in its activities, and although it may be a benevolent institution in the sense that it
provides benefits of the requisite character, it provides those benefits to animals, not
to the community or a section of the community. Accordingly, it is not a "public
benevolent institution'' within the received meaning of that expression." (emphasis added)
Thomas J reached a similar conclusion, although he did not phrase the question as whether the
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benefits were directed to the public or sufficient section of the public:
"I should have thought it self-evident that the promotion of the Society's objects ultimately
benefits mankind, and that such activities are at least indirectly for the benefit of human
beings. It is difficult to understand how this could be factually controverted. That however
is in the end irrelevant, because the nature of the Society's ultimate benefit to human
beings is not for the relief of the needy or underprivileged, or directed towards relief of
the human conditions that traditionally call for aid. On the narrow established
interpretation of "public benevolent institution'' it is not open to rely upon a broad
"charitable'' human benefit of that kind." (emphasis added)
We note that in the RSCPA case, the bench was restricted by a statement in the primary
proceedings that the Royal Society for the Prevention of Cruelty to Animals would not argue that
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any indirect benefit to the public arose from their activities. It is not clear what the outcome may
have been if the judges were able to consider the indirect benefits to humans.
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All legislative references are to the exposure draft of the Charities Bill 2003 (Bill)

3

92 ATC 4441 at 4446
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92 ATC 4441 at 4445-6 per Fitzgerald P
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92 ATC 4441 at 4449-50 per Thomas J
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92 ATC 4441 at 4446-7 per Pincus JA

As such, to the extent that the above comments are relevant to the public benefit test for the
purposes of proposed section 7(1)(c), the definition may pose difficulties for animal welfare
groups on the basis that animals may not form part of the "general community". If that is the case,
then there is a need for greater clarification as to whether animal welfare groups will be viewed as
being "directed" to the benefit of the general community. Whilst these groups may have an
indirect benefit for the general community in preventing cruelty and harm, it is not clear whether
the nexus will be sufficient to be classified as a direct benefit for the human community.

Draft explanatory material
We note that the draft explanatory material to the Bill (EM) specifically refers to animal welfare
groups as constituting a charitable purpose:
"1.82 In addition, the category [proposed section 10(1)(g)] also includes a number of
charitable purposes that do not readily lend themselves to being grouped. Two examples
of these types of purposes are the advancement of animal welfare and of public safety –
both purposes clearly understood both by the courts and by the community to be
important charitable purposes."
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Both the courts and the Australian Taxation Office (ATO) have recognised that animal welfare
organisations satisfy the current common law definition of charitable purpose. The courts have
reasoned that the purposes of animal welfare groups are charitable as they prevent cruelty to
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animals and promote humane feelings in people by caring for animals .
We consider it an unintended consequence if animal welfare groups, which are expressly referred
to in the EM as having a charitable purpose for proposed section 4(1)(b)(i), are incapable of being
regarded as charities because of the way "directed to the benefit of the general community" has
been construed by the courts.
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Consultation question 14 - Is any further clarification
required in the definition on the types of legal entity
which can be used to operate a charity?
Illegal activities - Core definition
We agree with the Treasury's statement in paragraph 116 of the Definition of charity Consultation
paper dated October 2011 that section 4(1)(e), which provided that an entity is not a charity if it
engages in, or has engaged in conduct (or omits to engage in conduct) constituting a serious
offence, should be removed.
With respect to the Treasury's proposal that supporting illegal activities (rather than mere
commission of illegal activities) could instead constitute a disqualifying activity, we consider that
scope for greater legislative clarity exists with respect to actions of people connected with the
charity.
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The ATO provides limited guidance on this issue in ‘Charities – If unlawful actions occur’
(Guideline).

"It might sometimes happen that people connected with a charity, or with activities
undertaken by a charity, could intend to operate (or do in fact operate) outside the law, or
in ways that raise particular legal issues."
Various examples of situations which do not point to a charity itself acting for purposes
inconsistent with its charitable purposes are provided in the Guideline. Examples of particular
relevance to animal welfare groups may be:
"An employee of an educational association uses her position at the association (without
the association's direction, authorisation, knowledge or approval) to organise an unlicensed protest march, at which several marchers are arrested.
A heritage society - in seeking to foster the preservation of an historical site - organises a
lawful and peaceful rally of concerned citizens. Several people leave the rally and engage
in unlawful behaviour. However, these actions were not planned, organised,
contemplated, facilitated or condoned by the society."
Taxation Ruling TR 2011/4 (TR 2011/4)
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provides at paragraphs 269-270:

"If a purpose is either unlawful or a lawful purpose is to be carried out by unlawful means
it is not charitable…The issue turns on purpose. The mere fact that an institution or its
employee has breached a law would not, in itself, show that the institution has a noncharitable purpose. Instances of illegality in relation to occupational health and safety,
employee entitlements and regulatory requirements would be unlikely to point towards a
non-charitable purpose. Toward the other extreme would be a planned and coordinated
campaign of violence."

Suggestion
Greater clarity and certainty would be achieved if the proposed legislation (that is intended to
replace sections 4(1)(e) and 8(1) in relation to the illegal activities of the charity) contains a
framework that is in line with the ATO’s Guideline and TR 2011/4, rather than for taxpayers and
the courts to continue to rely on administrative statements which may be withdrawn or amended
at any time.
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Other comments - open and non-discriminatory selfhelp groups
Greater clarity is required with respect to section 9(c). There is a risk that section 9(c) as currently
worded may not reflect the legislative intent and operate to exclude legitimate self-help groups.

Literal interpretation
Section 9 defines an "open and non-discriminatory self-help group" for the purposes of section
4(2)(a). Section 9(c) provides that an "open and non-discriminatory self-help group" must be
"made up of, and controlled by, individuals who are affected by the disadvantage, discrimination
or need".
On a literal reading of section 9(c), we note that the test may be construed as a strict test. For
example, where a self-help group is controlled by a board of directors, if there is a single director
who is not an individual affected by the disadvantage but there are 30 other directors who are
affected by the disadvantage, such a self-help group may fail the literal reading of section 9(c) on
account of that single director.
If the self-help group test in section 9(c) is intended to exclude such self-help groups from taking
advantage of the exemption in section 4(2)(a), we request the Treasury to clearly state such an
intention in an unequivocal manner.

Draft explanatory material
However, we do not consider such a drastic outcome reflects the true intention of the legislature.
The EM contemplates that membership and control of these self-help groups is not always purely
constituted by the same individuals who benefit from the self-help group:
"1.41 Open and non-discriminatory self-help groups are often organised and managed
by the same group of people that benefit from the group." (emphasis added)
Accordingly, the legislative intent should be better achieved if section 9(c) was amended to allow
the inclusion in the group of a reasonable number of persons not affected by the disadvantage,
discrimination or need.
Indeed, we consider it reasonable that there can be self-help groups which, by nature of the
particular disadvantage, discrimination or need involved, require some level of membership or
control by people other than those individuals affected by the disadvantage, discrimination or
need.
For example, it can reasonably be envisaged that a self-help group for people suffering from
mental illnesses (eg schizophrenia) may involve a medical professional or non-mentally ill person
being on the board of directors. Or, for self-help groups involving legally minor individuals, an
adult may be involved in the control of the organisation for management or legal purposes.

