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Submissions
The International Law Committee of NSW Young Lawyers (‘ILC’) submits that the guiding
principle behind the current review of the Protection of Movable Cultural Heritage Act 1986
(‘PMCH Act’) and the Protection of Movable Cultural Heritage Regulations 1987 (‘PMCH
Regulations’) should be to ensure that Australia fully complies with its obligations under the
Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer
of Ownership of Cultural Property 1970 [1990 ] ATS No 2 (entry into force generally on 24
April 1972, entry into force for Australia on 30 January 1990) (‘1970 Convention’). In
particular, the ILC submits that the “moral obligations” imposed on each State Party to
protect its cultural heritage against the dangers of theft, clandestine excavation and illicit
export, together with assisting other States to protect their own cultural heritage,1 should be
the underlying principles of the present review of the PMCH Act and PMCH Regulations.
The ILC notes that the current review is to be guided by several Australian government
policy objectives, including facilitating ‘delivery’ of Australia's international obligations. The
Discussion Paper states that the PMCH Act intends to give effect to the 1970 Convention.
The ILC notes that every treaty in force to which Australia is a party is binding upon it (the
pacta sunt servanda principle). Australia is accordingly obliged to implement its international
obligations, including to treaty obligations to which it has voluntarily subscribed, and
demonstrate respect for the rules of international law, including those relevant to the issues
under consideration in the current review.
The relevant rules of international law include those stated in the 1969 Vienna Convention
on the Law of Treaties [1974] ATS 2 (ratified by Australia on 13 June 1974 and entering into
force for Australia on 27 January 1980) (the ‘Vienna Convention’). Article 26 of the Vienna
Convention requires that, in the current context, Australia must adhere to the 1970
Convention and perform its obligations under that instrument in good faith.2 The Preamble to
the Vienna Convention moreover provides that ‘the principles of free consent and of good
faith and the pacta sunt servanda rule are universally recognised’.
Australia has previously acknowledged that ‘the rule pacta sunt servanda was a fundamental
principle of the law of treaties’.3 Australia has also indicated that:
All countries were vitally concerned in upholding the principle of pacta sunt
servanda. Moreover, the small and middle-ranking states had a particular
interest in a soundly based system of international treaty law. Of course, the
more powerful states were also interested, but the smaller ones, being in a
weaker position to secure redress, were more dependent on the sanctity of

1

1970 Convention, Preamble.

2

See further Commonwealth v Tasmania (the Tasmanian Dam Case) (1983) 158 CLR 1, 219-220 (Brennan J).

3

See, for example, Statement by the Australian Representative to the UN Conference on the Law of Treaties,
First Sess, Vienna, 26 March – 24 May 1968, Official Records, UN Doc A/CONF.39/11, p.156, [47].
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treaties and liable to suffer from anything prejudicial to orderly international
relations.4
The ILC therefore considers that, consistent with respect for the principle of pacta sunt
servanda, any amendments to the PMCH Act, whatever they may ultimately be, must not
have the effect of putting Australia in breach of its treaty obligations. The ILC does not
express a view on whether the existing legislative provisions of the Act are reasonably
capable of being considered appropriate and adapted to give effect to Australia's obligations
under the 1970 Convention. The ILC limits its contribution to the current review to assessing
the questions raised in the Discussion Paper in light of the provisions of the 1970
Convention.
The ILC also draws attention to the applicable rules of treaty interpretation as stated in the
Vienna Convention to the extent that that instrument applies to any treaties the subject of
this review in addition to rules of general international law. In particular, Articles 31 and 32,
as the primary rules of treaty interpretation, are considered to declare the existing position
with respect to treaty interpretation under customary international law.5 Articles 31 and 32 of
the Vienna Convention also identify certain materials to which the Department may
permissibly have regard when interpreting the 1970 Convention. The ILC also refers the
Department to relevant Australian jurisprudence which are demonstrative of consistency with
the approach envisaged by Articles 31 and 32 of the Vienna Convention.6 The provisions of
that instrument, although not part of Australian law through legislative implementation, have
also been accepted as codifying customary international law on the question of treaty
interpretation and have been applied by Australian courts as such.7
The ILC notes that Australia may be subject to obligations arising under customary
international law which could be relevant to resolving several questions raised by the current
review. The ILC does not express a concluded view on the existence or scope of any of
these obligations at this time. However, the Department is encouraged to investigate this
question so as to ensure that the practice of Australia is consistent with that of other States.
The submissions of the ILC will now follow the order of questions presented in the
Department’s Discussion Paper dated January 2009.

4

Statement by the Australian Representative to the UN Conference on the Law of Treaties, First Sess, Vienna,
26 March – 24 May 1968, Official Records, UN Doc A/CONF.39/11, p.14, [29].

5

See, for example, International Court of Justice, Maritime Delimitation and Territorial Questions Case (Qatar v
Bahrain) [1995] ICJ Rep 6, 18.

6

See NBGM v MIMA [2006] HCA 54, [11] (Kirby J); MIMA v Respondents S152/2003 [2004] HCA 18, [67]
(McHugh J); Gerhardy v Brown [1985] HCA 11, [17] (Brennan J).
7

See, for example, Commonwealth v Tasmania (1983) 46 ALR 625, 663 (Gibbs CJ), 734 (Murphy J) & 774
(Brennan J); Thiel v Federal Commissioner of Taxation (1990) 171 CLR 338, 349 (Dawson J) & 356 (McHugh J);
Applicant A v MIEA (1997) 190 CLR 225, 277 footnote 189 (Gummow J); MIMIA v QAAH of 2004 [2006] HCA 53,
[34] (Gummow ACJ, Callinan, Heydon & Crennan JJ) & [74] (Kirby J).
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1. National Cultural Heritage Control List
Does the current Control List capture Australia’s most significant cultural objects?
•
•

Are the Class A objects listed in the Control List still our ‘most significant’?
Is the list of Class B objects too broad or too narrow? There have been calls for Part 4
Objects of Applied Science or Technology to be broadened to include space and
satellite, alternative energy – solar, nuclear, computing, and medical innovations.
1.1. The ILC considers that the Control List captures many of Australia’s most significant
objects, although it is not necessarily exhaustive.
1.2. Class A objects listed in the Control List still constitute some of Australia’s ‘most
significant’ items of cultural heritage and their position as such should be maintained.
1.3. However, the list, as it presently stands, is potentially too narrow and may not
accurately reflect other categories of highly significant objects listed in Article 1 of
the 1970 Convention. For instance, the present list of Class A objects does not
include rare manuscripts, old books, documentation and the like, nor does it include
any highly significant numismatic, archival or furniture items. The Review
Committee may wish to consider whether other significant items, whether in private
or public collections, ought to be elevated to the Class A category of objects. As a
general example, sporting memorabilia relating to Sir Donald Bradman or political
memorabilia relating to Federation might be considered as significant to Australia’s
history as those items presently characterised as Class A objects. Furthermore, the
recent death of the pioneering Australian aviatrix, Nancy Bird-Walton, arguably
renders memorabilia and historical objects in relation to her pioneering work more
valuable to Australia’s history. There are numerous such examples and it is
unnecessary to go into further detail in this context.
1.4. While it may be argued that elevating an object to the Class A list may unduly
restrict the owner’s ability to deal with that object, items of such significance to
Australia should not considered as mere commodities. Such an approach would
offend the underlying principles of the 1970 Convention which recognises that:
Kcultural property constitutes one of the basic elements of civilization and
national culture, and that its true value can be appreciated only in relation to the
fullest possible information regarding its origin, history and traditional setting.8
In any event, Class A objects may be granted a Certificate for temporary export,
thereby allowing significant objects owned by both individuals and institutions to be
exported for exhibition and research purposes. Such a system is appropriate and
underlines the importance of ensuring that items of national significance are
preserved for the general public.

8

1970 Convention, Preamble.
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1.5. The ILC does not consider the list of Class B objects to be too broad. Indeed, as
Australia develops as a nation, and as it adds further layers to its history, one must
consider the possibility that the categories will need to be broadened to take into
account new technological innovations that were not contemplated when the
categories of Class B objects were initially drafted. For that reason, the ILC submits
that consideration ought to be given to broadening Part 4 (Objects of Applied
Science or Technology) to include objects relating to space, satellites, alternative
energies (solar, nuclear), and computing and medical innovations. This approach is
consistent with Article 1(b) of the 1970 Convention. Such objects should not be
overlooked merely because they form part of Australia’s more recent past. Indeed,
the 1970 Convention does not unduly limit such objects to a particular period or age.
Furthermore, we have a unique opportunity to preserve such innovations now for the
benefit of future generations.
Do all categories on the Control List need to remain separately listed? For example, could
philatelic objects become a sub-category of Part 9, objects of historical significance?
1.6. The ILC considers that the PMCH Act and the PMCH Regulations will best achieve
the aims of the 1970 Convention if all items in the National Cultural Heritage Control
List (‘Control List’) are separately listed and identified. The ILC therefore submits
that the separate categories of significant objects contained in the Control List
should be maintained.
1.7. There is a real risk that the conflation of categories will narrow the scope of the
Control List, thereby undermining the purpose of Article 1 of the 1970 Convention.
For that reason, the ILC does not support the example cited – that philatelic objects
be included as a sub-category of Part 9, objects of historical significance. A
philatelic object may indeed be significant for historical reasons, but this may not be
the only reason for its significance. If a philatelic object is significant for reasons
other than historical ones (such as, for instance, aesthetic or technological reasons),
the inclusion of philatelic objects as a sub-category of historical objects may negate
the other significant features of the object and may lead to its exclusion as an
Australian protected object altogether. The ILC submits that the maintenance of
separate categories of objects is crucial to ensuring consistency with Article 1 of the
1970 Convention and the categories listed therein.
Does the Control List allow an appropriate assessment to be made of Indigenous artworks
regarded as having exceptional spiritual, cultural and historical significance?
1.8. The ILC does not consider that the Control List allows an appropriate assessment to
be made of Indigenous artworks with exceptional spiritual, cultural and historical
significance. At present, indigenous artworks of that nature potentially fall under
several discrete categories of the Control List in the PMCH Regulations:
•

Part 1: Objects of Australian Aboriginal and Torres Strait Islander Heritage
( this category could potentially include a Class A artwork if the artwork is
a sacred and secret ritual object, a petroglyph or a dendroglyph);

•

Part 2: Archaeological Objects; and
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•

Part 5: Objects of Fine or Decorative Art (but only if the artwork is at least
20 years old and is worth at least $10,000.00).

1.9. Given the meteoric rise in the popularity of, and demand for, indigenous artworks
both in Australia and overseas, consideration should be given to the creation of a
sub-category of Indigenous artworks with exceptional spiritual, cultural and historical
significance, covering those artworks which are not (or which were not originally)
intended for sale. The ILC suggests that this be achieved in the following ways:
•

Preferably, the inclusion of Indigenous artworks of exceptional spiritual,
cultural and historical value as a new sub-category (f) of item 1.3, Part 1
(Objects of Australian Aboriginal and Torres Strait Islander Heritage).

•

In the alternative, the inclusion of Indigenous artworks with exceptional
spiritual significance only in existing sub-category (a) of item 1.3, Part 1.

•

In the alternative, the insertion of the words ‘...including Indigenous
artworks of exceptional spiritual, cultural and historical value’ after the
words ‘...objects of Aboriginal or Torres Strait Islander fine or decorative
art’ in Part 1 of the table included in Part 5 of the PMCH Regulations.

1.10.
The fact that almost all applications for the export of items under the PMCH
Act and PMCH Regulations of fine and decorative art have been made by auction
houses in relation to Indigenous art9 suggests that specific reference to Indigenous
artworks with exceptional spiritual, cultural and historical significance is warranted.
Such items are clearly valuable commodities in the international art market and
ought to be afforded specific protection to ensure Australia’s compliance with the
1970 Convention.
Should the definition of ‘adequate representation’ be extended to include private collections;
particularly for some categories of objects that are not extensively represented in public
collections such as philatelic objects?
1.11.
The ILC does not consider that the definition of ‘adequate representation’
should be extended to include private collections. Such an amendment to the
definition of ‘adequate representation’ would be in contravention of the spirit of the
1970 Convention. The Preamble to the 1970 Convention specifically considers the
role of institutions, museums, libraries and archives in ensuring that collections are
built up in accordance with internationally recognised principles. Furthermore,
Article 7 imposes an obligation on States Parties to ensure that such collecting
institutions do not acquire cultural property illicitly. Collections of private individuals
are more difficult to police.
1.12.
Private collections of nationally significant items of cultural heritage are rarely
available for access by the public. In addition, private collections tend to be
regarded as commodities and may have particularly high commercial values.
Therefore, the focus should be on the adequate representation of significant cultural
9

See Discussion Paper, page 9.
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objects in public collections such as those in museums, libraries, archives and the
like. By retaining the narrower definition, the National Cultural Heritage Committee
will, when considering applications for export, have regard only to those items of
cultural significance presently available for access by the public. In the ILC’s
submission, this should be a crucial consideration as to whether an export permit
ought to be granted. If private collections were to be taken into account, it is
possible that export permits could be granted for objects that are only adequately
represented in private collections. The granting of an export permit for an Australian
protected object in those circumstances would reduce the overall ‘pool’ of objects
potentially available for academic research, analysis, study and public exhibition.
This situation would deprive the public at large from being able to access culturally
significant items.
2. Thresholds and the PMCH Regulations
Are the age thresholds still appropriate? Given the pace of technological change do the age
thresholds specified make it likely that significant objects will be lost to Australia?
2.1. Given the pace of technological development, the ILC submits that consideration
ought to be given to revising the age thresholds. However, the ILC believes that the
age thresholds should not be increased; rather consideration should only be given to
decreasing the thresholds to capture more recent, but still significant, cultural
developments. Furthermore, given the pace of technological development, the ILC
would support the removal of age thresholds in appropriate circumstances to ensure
ongoing protection for significant items such as objects of historical significance
presently subject to a thirty-year age threshold. This is consistent with Article 1 of
the 1970 Convention which only imposes an age threshold of 100 years for
antiquities.
Should a new category be introduced to allow the Minister to determine objects of national
significance that are under age or monetary thresholds?
2.2. A blanket approach to the question of age thresholds may not be appropriate
because there is a need for a balance between the legitimate trade in cultural
property and the need for protection of cultural property from illicit trade and export.
One approach would be to grant the Minister discretion in appropriate circumstances
to waive or reconsider age or monetary thresholds to ensure that significant items
are not lost as a result of, for example, rapid advancements in technology. Again,
such an approach would be consistent with the general absence of age thresholds in
the 1970 Convention.
At what level should the monetary thresholds for the object categories be set?
How often should the thresholds be reviewed and on what basis?
Is ‘current Australian market value’ an appropriate benchmark?
2.3. Similar considerations may arise in relation to monetary thresholds. Again, a
blanket approach is not necessarily called for because any monetary value specified
in the legislative instruments will be arbitrary. However, it is difficult to conceive of
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an appropriate threshold other than the ‘current Australian market value’. This
gauge is considered to be the most appropriate because market forces ordinarily
drive the trade in items of cultural heritage. Given the increasing popularity of
certain Australian objects, such as indigenous artworks, it is submitted that the
monetary thresholds should be reviewed at least every five years. Notwithstanding
inflation and the significant appreciation in the value of objects of Aboriginal and
Torres Strait Islander fine and decorative art, the monetary thresholds should not
necessarily be increased. The real challenge will be to ensure that the monetary
thresholds are not set too high, thereby risking, for example, the permanent export
of items of significant Australian cultural heritage below the relevant monetary
threshold that should, nonetheless, remain in Australia. Such an approach is
consistent with Australia’s obligation under Article 2(2) of the Convention to oppose
practices that would lead to the illicit import, export and transfer of ownership of
cultural property. In this regard, Australia is obliged under Article 2(2) to remove the
causes of such illicit trade.
3. Significance and the PMCH Regulations to Australia
Should the definition of ‘significance’ in the PMCH Regulations be amended? The criteria
developed by the former Heritage Collections Council (now being reviewed by the
Collections Council of Australia) are well understood throughout the collections sector –
should they be adopted to assess which Australian protected objects should be denied
export permits?
Are there other models that should be considered?
3.1. There is a clear need for a standard definition of ‘significance’ under the PMCH Act
and PMCH Regulations.
3.2. The ILC submits that the criteria developed by the former Heritage Collections
Council (and which is currently being reviewed by the Collections Council of
Australia) are appropriate for considering whether Australian protected objects
should be denied export permits. The fact that the criteria are well understood in the
collections sector is an important consideration. The adoption of the same definition
of ‘significance’ as that used in the collections sector would promote clarity
throughout the collections sector.
3.3. The HCC approach would offer standardised criteria for significance rather than the
variable approach applied to the different categories of objects in the Control List.
This would assist in identifying Australian protected objects and would offer a
consistent approach to the list of items of cultural property contained in Article 1 of
the 1970 Convention.
4. Indigenous objects
Should there be special protection for objects relating to Aboriginal and Torres Strait Islander
heritage? Should this also include artwork that is identified as having secret and sacred
significance for Aboriginal and Torres Strait Islander community members?
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4.1. The ILC submits that objects relating to Aboriginal and Torres Strait Islander
heritage require special protection and that this is consistent with Australia’s
obligations under the 1970 Convention. The growing popularity of Aboriginal and
Torres Strait Islander objects, including artworks having secret and sacred
significance, suggests that they may also be targeted as commodities and
potentially exported illegally. Artworks identified as having secret and sacred
significance for Aboriginal and Torres Strait Islander community members are not,
however, merely marketable commodities that can be reproduced once lost or
exported overseas. Furthermore, objects falling within this category do not merely
carry aesthetic value or significance for the voyeur, but have a deep-rooted cultural
significance.
4.2. Any special protection given to indigenous objects would be consistent with the
moral obligation referred to in the Preamble of the 1970 Convention rendering it
essential for every State to protect its own cultural heritage along with the cultural
heritage of other States. The ILC submits that the New Zealand model would be an
appropriate model to adopt.
5. A National Register?
Should a register of movable cultural heritage objects of outstanding national significance be
established? The list could comprise:
•
•

Objects for which the Minister has refused a permanent export permit
Objects added by the Minister on the recommendation of the National Cultural Heritage
Committee

The National Cultural Heritage Committee should call for public nominations of objects to be
included in the Register.
The Minister may determine what types of objects could be given priority in a nomination
period.
5.1. The ILC does not support the system adopted in Canada or the United Kingdom
where the permanent export of a protected object will only be prevented if the object
can be purchased domestically at a fair market price. If not, an export permit is
usually granted.
5.2. The Canada/United Kingdom approach reduces items of cultural significance to
mere commodities, relying as it does, on market concepts of supply and demand to
determine whether an object is sufficiently significant to avoid permanent export.
This approach, the ILC submits, is contrary to the Article 1 of the 1970 Convention.
5.3. Article 1 of the 1970 Convention defines cultural property as ‘...property which, on
religious or secular grounds is specifically designated by each State as being of
importance for archaeology, prehistory, history, literature, art or science...’ and which
belongs to a number of defined categories set out in the body of that Article. Those
categories do not depend upon the inherent ‘marketability’ of the object of cultural
heritage for importance or cultural significance. While supply and demand may play
a role in determining categories that might be at risk of being traded illicitly, market
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demand does not – and should not – determine whether an object is culturally
significant enough to remain in Australia. For those reasons, the ILC submits that
the system adopted in Canada and the United Kingdom should not be considered as
a potential model for Australia.
5.4. There are arguments both for and against the establishment of a national list of
heritage objects of outstanding national significance – the so-called ‘National
Register’.
5.5. On the one hand, the creation of a National Register would assist in reducing any
potential illicit trade relating to culturally significant objects. In particular, a National
Register would be of immense value to customs and law enforcement personnel in
identifying potentially suspect exports at Australian points of departure. The benefit
of such a list would be maximised if clear images of each object were to be
accompanied by a description of the object, along with details of its age and
provenance in a central database.
5.6. A National Register might also assist international efforts in the repatriation of
heritage objects which have been illegally exported from Australia. For instance, the
enormous amount of media attention regarding the looting of the National Museum
in Baghdad after the US-led action in 2003 and the wide publication of images and
details of priceless antiquities that had been stolen from the Museum has led to an
increased global recognition of stolen items being smuggled into regions as far afield
as North and South America and Europe.10 A National Register for Australian
protected objects might perform a similar, but more specific, function by creating a
centralised list of Australian objects that cannot be exported without a permit.
5.7. The creation of a National Register would also be consistent with Australia’s
obligations under the 1970 Convention. The Preamble to the 1970 Convention
recognises that the protection of cultural heritage can be effective only if it is
organised both nationally and internationally among States working in close cooperation. The creation of a National Register would assist not only Australian law
enforcement and customs officials in recognising attempts to export Australian
protected objects, but it would also assist foreign and international agencies in
recognising Australian protected objects passing across their borders.
5.8. On the other hand, the creation of a National Register is potentially flawed. The
description of the National Register in the Discussion Paper suggests that the
Register would contain a defined, exclusive list of individual objects rather than
categories of potential objects. There is an appreciable risk that the culturally
significant objects that are presently included in the Control List (by virtue of the
categories it creates) would not necessarily be listed on the National Register unless
the individual objects are specifically nominated. There is a particular risk in relation
to culturally significant objects in private collections. It seems unlikely that private
10

See generally, G Emberling and K Hanson, Catastrophe! The Looting and Destruction of Iraq’s Past, Oriental
Institute Museum Publications No. 28, Chicago, 2008. This publication contains a series of essays
commemorating an exhibition at The Oriental Institute, The University of Chicago in 2008 aimed at drawing
attention to the looting of the National Museum of Iraq in Baghdad in April 2003.

Page 11 of 20

collectors would voluntarily nominate their privately-owned culturally significant items
if there was a risk that it would inhibit the collector’s ability to deal with that object on
the open market. As a result, the creation of a National Register could result in the
exclusion of a large number of culturally significant items. In contrast, the current
Control List covers culturally significant objects that have not necessarily been
identified in the public arena and which may only be known to private collectors until
an attempt is made to export them.
5.9. On balance, the ILC supports the retention of the Control List over the adoption of a
National Register due to the risk that a significant number of culturally significant
items would not be nominated for inclusion in the National Register, particularly
where they are owned by private collectors or dealers.
Objects on the national register must not be permanently exported, except where the
Minister is satisfied that exceptional circumstances warrant the grant of an export permit.
Should all Class A objects be on a National Register?
5.10.
In the event that a National Register is adopted, the ILC would support the
inclusion of all Class A objects on the National Register as being items of significant
cultural heritage that should not be permanently exported from Australia. It would be
inappropriate for the highly significant Australian protected objects currently
categorised as Class A objects to be reduced to commercial commodities, thereby
rendering them liable to export. It is difficult to conceive of an ‘exceptional
circumstance’ that would justify the permanent export of any Class A object.
5.11.
The inclusion of all Class A objects on a National Register would assist law
enforcement and customs authorities in protecting Class A objects from illicit export.
5.12.
The ILC would support a system allowing the temporary export of Class A
objects (or objects listed on a National Register, as the case may be) for academic
research and public exhibition overseas, subject to strict conditions concerning their
ultimate return to Australia. Such conditions would need to ensure that the Class A
objects could not be forfeited by foreigners or the government of a foreign State in
unforeseen circumstances. For example, the “Persepolis Fortification Archive”
lawsuit in America demonstrates the potential dangers associated with exporting
culturally significant heritage items. A priceless cache of 2,500 year old
Achaemenid tablets were loaned by the government of Iran to the Oriental Institute
of Chicago for research and study. Unfortunately, the survivors and relatives of two
separate terrorist attacks, one in Beirut in 1983 and the other in Jerusalem in 1997,
have sued the government of Iran, arguing that both attacks were underwritten by
the Iranian government. The plaintiffs in each lawsuit are seeking orders from the
U.S. District Court to force the sale of the tablets to pay for the compensation
demanded by the plaintiffs.11

11

See G. Blair, “Paying with the Past” (2008) Chicago Magazine (online):
http://www.chicagomag.com/core/pagetools.php?pageid=9376&url=%2FChicago-Magazine%2FDecember2008%2FPaying-with-the-Past%2F&mode=print (accessed 1 March 2009).
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5.13.
In the ILC’s submission, it would be inappropriate for Australian protected
objects, particularly those falling within Class A, to be threatened in this manner.
Accordingly, any temporary export certificates granted in relation to such objects
should contain appropriate safeguards, including indemnities granted by the
institutions or persons to whom the objects are temporarily loaned along with
‘Romalpa’ style contractual clauses in the loan agreements.
6. Export Permit Applications
Should applicants for export permits under the PMCH Act be required to provide more
rigorous documentation, including undertaking some of the research currently undertaken by
the expert examiners? Would this assist in streamlining the assessment process?
Should a fee be charged for the processing of permit applications?
Should the Department be given a greater decision-making role in regard to objects that are
not Australian protected objects?
Should export permits be denied when there is no interest from a public collecting institution
in acquiring an object, and no immediate prospect of its proper conservation and
preservation in Australia?
Should a register be kept of the owner and location of those Australian protected objects
which have been denied export permits? Should funding be provided to assist private
individuals or public institutions with the conservation of these objects?
6.1. The ILC notes that several provisions of the 1970 Convention are relevant. First, the
import, export or transfer of ownership of cultural property effected contrary to the
provisions adopted under this Convention by Australia is illicit (Article 3). Second,
Australia has undertaken to introduce an appropriate certificate scheme to
accompany all items of exported cultural property in which it would specify that the
export in question has been duly authorized (Article 6). Third, Australia has also
undertaken to prevent ‘by all appropriate means’ transfers of ownership of cultural
property likely to promote the illicit import or export of such property (Article 13(a)).
Requiring applicants for export permits to provide more rigorous documentation is
consistent with properly authorising items of exported cultural property. An
enhanced Departmental role, imposing fees for permit processing and requiring
documentation can reasonably be expected to be ‘appropriate means’ for preventing
the illicit import or export of cultural property. Denying export permits concerning
cultural property must be effected consistently with the provisions of the 1970
Convention.
7. Temporary Export Permit Applications
Should Australia adopt a similar approach to Canada and automatically grant temporary
export permits for up to five years?
Should the exemption from the Temporary Export Permit process be extended to include
other institutions and organisations that have responsibility and ownership for Australian
protected objects?
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Should Class A objects be granted temporary export permits where the Minister is satisfied
that a valid reason exists?
7.1. The ILC notes that the Preamble to the 1970 Convention, which is indicative of the
object and purpose of that instrument, provides that the interchange of cultural
property among States for scientific, cultural and educational purposes increases the
knowledge of the civilization of man, enriches the cultural life of all peoples and
inspires mutual respect and appreciation among nations. Subject to the observations
indicated above in respect of the Canadian model, the automatic grant of temporary
export permits for defined periods, extending exemptions and granting permits for
Class A objects appears to be consistent with these objectives.
8. Expert Examiners
Should the register of expert examiners be reviewed every five years?
Should onsite and online training be provided for expert examiners to support their work
under the PMCH Act?
Should expert examiners, or the institutions to which they belong, be paid for their
assessments?
Should any payments be restricted to expert examiners working in the private sector?
Are there measures that could be implemented to assist expert examiners in undertaking
their role?
8.1. The ILC notes that, under Article 5, Australia is obliged, as appropriate for it, to
establish one or more national services for protecting cultural heritage, with a
‘qualified’ staff sufficient in number to effectively carry out several functions,
including: (c) promoting the development of scientific and technical institutions
(museums, libraries, archives, laboratories, workshops) required to ensure the
preservation and presentation of cultural property; and (e) establishing, for the
benefit of those concerned (curators, collectors, antique dealers, etc.) rules in
conformity with the ethical principles set forth in this Convention; and taking steps to
ensure the observance of those rules.
8.2. The proposal to review expert registers and provide training to expert examiners
would be consistent with Australia’s obligation to maintain a ‘qualified staff sufficient
in number’ to implement its obligations under Article 5. Although the Discussion
Paper does not identify by what standards ‘payment’ or ‘reimbursement’ would be
effected, such measures could be considered consistent with promoting the
development of scientific and technical institutions for the preservation and
presentation of cultural property. These steps would also contribute to the
development of ‘rules’ provided that they conformed to the ethical principles of the
1970 Convention and benefited concerned individuals and groups. The ILC also
notes that the overarching goal of these proposals must be ensuring the protection
of cultural property against illicit import, export and transfers of ownership.

Page 14 of 20

9. National Cultural Heritage Account
Should Australian Government funding to the Account be increased to enhance its capacity
to fulfil its purpose and if so what amount would be appropriate?
Should the option of providing tax deductibility status for donations to the Account be
explored with the Australian Taxation Office?
Should Australia consider a greater linkage between the Protection of Movable Cultural
Heritage and the Cultural Gifts Program?
9.1. The ILC notes that the Preamble to the 1970 Convention provides that it is
‘incumbent’ upon Australia to protect the cultural property existing within its territory
against the dangers of theft, clandestine excavation, and illicit export. More
specifically, to prevent illicit export and satisfy its obligations arising from
implementation of the 1970 Convention, Australia should, as far as it is able, provide
the national services responsible for protecting its cultural heritage with an ‘adequate
budget’ and, if necessary, set up a fund for this purpose (Article 14).
9.2. In that light, Australia would be obliged to increase funding insofar as such a step
would be necessary to provide an ‘adequate budget’ ‘as far as it is able’ for the
purposes of preventing illicit export and discharging its implementation obligations
under the 1970 Convention. Tax deductible donations would have to introduced in a
way compatible with Australia’s financial obligations under the 1970 Convention and
the responsibilities ‘incumbent’ upon it in meeting the objects and purposes of that
instrument.
10. Enforcement provisions
Should the PMCH Act include similar enforcement mechanisms to those in the EPBC Act?
Should s.48 of the PMCH Act be similar to that of the EPBC Act? This would mean that a
judicial review, but not merits review, of a Ministerial decision, would still be available under
the Administrative Decisions (Judicial Review) Act 1977, section 39B of the Judiciary Act
1903 and section 75 of the Constitution.
10.1.
The Committee notes that, under the 1970 Convention, Australia undertakes
to oppose particular practices using the means at its disposal, particularly by
removing their causes, putting a stop to current practices, and helping to make the
necessary reparations (Article 2(2)). To ensure the protection of its cultural property
against illicit import, export and transfer of ownership, Australia has undertaken, as
appropriate for it, to establish one or more national services for protecting cultural
heritage, with a qualified staff sufficient in number to effectively carry out several
functions. These functions, pursuant to Article 5(a) and (e), include contributing to
the formation of draft laws and regulations designed to secure the protection of
cultural heritage and, in particular, preventing the illicit import, export and transfer of
ownership of important cultural property and establishing, for the benefit of those
concerned (curators, collectors, antique dealers, etc.) rules in conformity with the
ethical principles set forth in the 1970 Convention and taking steps to ensure the
observance of those rules. Australia has also undertaken to impose penalties or
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administrative sanctions on any person responsible for infringing certain prohibitions
(Article 8). Finally, consistent with national law, Australia is required to admit actions
for recovering lost or stolen items of cultural property brought by or on behalf of the
rightful owners (Article 13(c)).
10.2.
In the ILC’s view, introducing enforcement mechanisms similar to those
contained in the Environment Protection and Biodiversity Conservation Act 1999
(Cth) could be considered to be a step to ensure the observance of rules which
conform to the ethical principles of the 1970 Convention. Although Part V of the
PMCH Act appears to enable penalties or administrative sanctions to be imposed,
the ambit of any enforcement mechanism must also extend to permitting actions for
recovery. Any enforcement mechanism must also be clearly designed so as to
protect cultural heritage and prevent the illicit import, export and transfer of
ownership of important cultural property.
11. Broader arts and culture policy framework
Is the PMCH legislation having an unintended impact on any of Australia’s other arts and
culture policy objectives?
11.1.
The ILC is not aware that the PMCH legislation is having any unintended
impact on any of Australia’s other arts and culture policy objectives. The ILC
encourages the Department to have regard to the periodic reports submitted by
Australia to the UNESCO General Conference pursuant to Article 16 of the 1970
Convention, including information on the legislative and administrative provisions it
has adopted, information concerning other action which it has taken to apply the
1970 Convention and any details of the experience it has acquired in this field.
12. International Conventions
Should Australia consider ratifying the UNIDROIT Convention on the Return of Stolen or
Illegally Exported Cultural Objects?
Are there other measures which could be introduced to enhance Australia’s ability to counter
illicit trade, including international collaboration?
12.1.
The ILC submits that Australia should consider ratifying of the UNIDROIT
Convention on the Return of Stolen or Illegally Exported Cultural Objects
(‘UNIDROIT Convention’). The Discussion Paper indicates that Australia has not yet
ratified the UNIDROIT Convention but that its principles ‘appear to be valuable
additional measures’ for combating the illicit trade in cultural heritage objects and
enhancing international co-operation for their protection.
12.2.
The ILC considers that the Department is obliged to have regard to the
provisions of the Vienna Convention on the Law of Treaties to which Australia is a
Party in considering whether to ratify any treaty instrument. Ratification is defined in
Article 2(1)(b) of the Vienna Convention as the international act whereby a State
establishes on the international plane its consent to be bound by a treaty. Article 11
of the Vienna Convention addresses the means by which a State may express its
consent to be bound by a treaty. It provides that the consent of a State to be bound
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by a treaty may be expressed by signature, exchange of instruments constituting a
treaty, ratification, acceptance, approval, accession or by other means if so agreed.
Article 14 of the Vienna Convention addresses the position where consent to be
bound by a treaty is expressed by ratification, acceptance or approval. It provides
that the consent of a State to be bound by a treaty is expressed by ratification when
(a) the treaty provides for such consent to be expressed by means of ratification; (b)
it is otherwise established that the negotiating States were agreed that ratification
should be required; (c) the representative of the State has signed the treaty subject
to ratification; or (d) the intention of the State to sign the treaty subject to ratification
appears from the full powers of its representative or was expressed during the
negotiation. The ILC refers the Department to the text of the UNIDROIT Convention
so as to identify the means by which Australia's consent to be bound by that
Convention may be expressed.
12.3.
The ILC wishes to emphasize the significance of ratification under
international and Australian law. Australia would become legally bound under the
UNIDROIT Convention once its instrument of ratification has been lodged with the
depository identified under that treaty. Judicial dicta noting the significance of
ratification should be considered since ‘[h]owever loosely such obligations may be
defined, it is apparent that Australia, by depositing its instrument of ratification,
bound itself to observe the terms of the Convention and assumed real and
substantive obligations’.12 The Executive branch has previously expressed a similar
view.13 Once ratification occurs, ‘an international responsibility to the contracting
State Parties or other international institutions has been created.’14
12.4.
The following two statements on the effect of treaty ratification by Australia,
albeit made in the human rights context, reflect the ILC’s position on this question:
[R]atification by Australia of an international convention is not to be
dismissed as a merely platitudinous or ineffectual act, particularly when
the instrument evidences internationally accepted standards to be
applied by courts and administrative authorities in dealing with basic
human rights affecting the family and children. Rather, ratification of a
convention is a positive statement by the executive government of this
country to the world and to the Australian people that the executive
government and its agencies will act in accordance with the
[Convention].15

12

Commonwealth v Tasmania (the Tasmanian Dam Case) (1983) 158 CLR 1 (per Deane J).

13

‘Ratification is a message sent by the government to the international community that it intends to observe
the provisions of a treaty’: Minister for Foreign Affairs/Attorney-General, Joint Statement of 10 May 1995,
International Treaties and the High Court Decision in Teoh, No M44, reprinted in (1996) 17 AYBIL 552-3.

14

Re MIMIA; ex parte Lam [2003] HCA 6, [98] (McHugh & Gummow JJ).

15

MIEA v Teoh (1995) 183 CLR 273, [34] (Mason CJ & Deane J).
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Australia's ratification of the Convention is a positive statement to other
signatory nations that it intends to fulfil its obligations under that
Convention.16
12.5.
The ILC considers that this approach is applicable irrespective of the subjectmatter of the treaty and would be appropriate in the context of addressing the
protection of cultural property.
12.6.
The ILC considers that Australia should ‘consider’ ratifying the UNIDROIT
Convention because:
• any international steps or national measures adopted by Australia could be
legally underpinned by the UNIDROIT Convention;
• the UNIDROIT Convention provides an authoritative platform of legitimacy by
which its interaction with other actors may be assessed;
• Australia may acquire rights and privileges under the UNIDROIT Convention;
• Australia’s ability to influence developments in certain international fora will be
enhanced;
• the additional obligations and responsibilities assumed by Australia under the
UNIDROIT Convention are opposable against other State Parties;
• ratification is a clear demonstration of Australia’s commitment to the rule of
international law;
• becoming a State Party to the Convention reaffirms Australia’s long-standing
position as a well-respected member of the international community.
12.7.
The ILC cautions that Australia should not ratify the UNIDROIT Convention if
it does not intend to adhere to the legal obligations contained in that instrument in
good faith. It notes that treaty ratification is typically only undertaken by Australia
when the law and practice of the Commonwealth and the States are in conformity
with that treaty. The ILC also proposes that consideration be given to any
inconsistencies arising between the UNIDROIT Convention and other treaties to
which Australia is currently a Party, including but not limited to the 1970 Convention.
In this regard, Article 30 of the Vienna Convention outlines several international legal
points on the application of successive treaties relating to the same subject matter.
12.8.
While the UNIDROIT Convention does not provide a complete solution to the
problems raised by illicit trade, its aim is to facilitate the restitution and return of
cultural objects. The UNIDROIT Convention is concerned with enhancing
international cultural cooperation and maintaining a proper role for legal trade in
cultural property.17
16

Ibid., [37] (McHugh J).

17

UNIDROIT Convention, Preamble.
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12.9.
The UNIDROIT Convention sets out a comprehensive framework for the
restitution of stolen cultural objects and the return of illegally exported cultural
objects. The UNIDROIT Convention maintains a clear distinction between stolen
cultural objects and illegally exported cultural objects,18 a distinction which is not
presently reflected in section 41 of the PMCH Act.
12.10.
Section 41 of the PMCH Act currently contains a very general regime relating
to the return of protected objects of a foreign country. Specifically, it deals with
requests by foreign countries for the return of protected objects of foreign countries,
a situation which reflects, to a limited extent, the regime contained in Chapter III,
Article 5 of the UNIDROIT Convention. That is, the regime under section 41 of the
PMCH Act focuses upon requests by a foreign country for the return of foreign
protected objects unlawfully imported into Australia.
12.11.
In contrast, section 41 of the PMCH Act does not specifically deal with foreign
protected objects that have been stolen. Article 3(1) of the UNIDROIT Convention
clearly states that “[t]he possessor of a cultural object which has been stolen shall
return it”. Thereafter, the Article 3 details the mechanisms for the return of stolen
objects. The ILC submits that the current regime contained in section 41 of the
PMCH Act is deficient not only in its brevity (which, in all fairness, merely reflects the
brevity of Article 13 of the 1970 Convention), but also in its failure to deal with stolen
protected objects of foreign countries as a discrete category. It is submitted that
there are strong reasons why stolen protected objects ought to be dealt with as a
discrete category. A stolen protected object, particularly one that comes from an
archaeological site, is usually deprived of its context, and therefore its meaning.
While such objects may fetch high prices on the international antiquities market, the
scientific, academic and historical value of an object taken from clandestine
excavations is debatable. On the other hand, an object that is illicitly exported may
have a well-documented provenance, thereby retaining its scientific, academic and
historical value. Such concepts are not reflected in the PMCH Act as it is currently
drafted, largely because the 1970 Convention does not make this distinction.
12.12.
Furthermore, the PMCH Act does not contain a regime for the recovery of
Australian protected objects that have been stolen and/or illicitly exported overseas.
Rather, the PMCH Act is limited to recovery proceedings in circumstances where
Australian protected objects are intercepted before they leave the country. If
Australia were to ratify the UNIDROIT Convention (and assuming appropriate
amendments to the PMCH Act and PMCH Regulations were made), Australia would
be able to call upon other Contracting States for the return of Australian protected
objects that were stolen and/or illicitly exported overseas in accordance with the
mechanisms outlined in the UNIDROIT Convention.
12.13.
In addition, the PMCH Act does not contemplate repatriation or recovery
actions by foreign individuals whose personal property has been stolen or illegally
imported into Australia. The repatriation and recovery mechanisms provided for in
18

The restitution of stolen cultural objects is dealt with in Chapter II of the the UNIDROIT Convention (Articles
3 and 4) while the return of illegally exported cultural objects is dealt with in Chapter III (Articles 5, 6 and 7).
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UNIDROIT Convention allow private actions by individuals which are not otherwise
permitted under the current Australian regime. The ILC considers that the ‘good
faith’ provisions that apply to purchasers who have made due diligence enquiries
prior to purchasing what is ultimately a stolen or illegally imported cultural object are
appropriate. The compensation mechanisms provided for under the UNIDROIT
Convention are also appropriate in circumstances where objects have been received
or purchased in good faith.
12.14.
Ultimately, the ratification of the UNIDROIT Convention will assist in deterring
illicit trade in cultural objects, particularly if there are strong enforcement
mechanisms and the potential for compensation payments to be ordered by national
courts. However, the UNIDROIT regime is only as strong as its ratifying members.
Australia’s ratification of the UNIDROIT Convention would complement its ratification
of the 1970 Convention and would send a strong message to the international
community that Australia is committed to the protection of cultural property of foreign
nations, in addition to its own.

13. Other Issues
13.1.
The ILC notes that Australia’s instrument of acceptance, deposited for
Australia on 30 October 1989, indicated the following reservation:
The Government of Australia declares that Australia is not at present in a position
to oblige antique dealers, subject to penal or administrative sanctions, to maintain
a register recording the origin of each item of cultural property, names and
addresses of the supplier, description and price of each item sold and to inform
the purchaser of the cultural property of the export prohibition to which such
property may be subject. Australia therefore accepts the Convention subject to a
reservation as to Article 10, to the extent that it is unable to comply with the
obligations imposed by that Article.
13.2.
The ILC considers that, in the interests of the universal application of treaty
obligations and unqualified adherence to treaty commitments, it would be timely in
the context of the current review for Australia to consider whether it is ‘at present in
a position’ to further commit to the 1970 Convention by removing this reservation.
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