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WHAT TO ASK A VENDOR’S SOLICITOR
What to Ask a Vendor’s Solicitor
The onus is on the purchaser to decide what degree of risk he or she is prepared to accept when buying a
property, what enquiries the purchaser desires to make, and whether to incur the necessary expenditure
before entering into the contract, or prior to settlement.
Depending on the information provided by a purchaser, and the information contained in the contract,
there is no reason why the purchaser’s solicitor could not obtain certain information. This includes a noxious
weeds search, a Local Land Service stock and chemical residues search, a mining search and whatever information
they require regarding the property.
The purchaser may be able to make some of these enquiries themselves, particularly with the local council.
However, to ensure the purchaser can rely on the information it is best to obtain a formal search.
Upon receipt of instructions or advice from the agent or a client that a contract is on its way, a purchaser’s
solicitor should write initially to the vendor’s solicitors seeking replies to pre-contract enquiries.
The Law Society of NSW has developed a set of standard requisitions on title for the purchase of rural property.
These are available on the Law Society Shop’s website.

Share farmed or leased properties
It is important for the vendor’s solicitor to ask his/her client, at the time of obtaining instructions, whether
the property or any part of it is share-farmed or leased. If there is a sharefarmer or lessee, there can at times
be difficulties in obtaining vacant possession, especially if a crop has been sown or it is lambing season.
Solicitors practising in this area should have a good working knowledge of the Agricultural Tenancies Act 1990.
They should obtain specific instructions from a vendor farming client as to whether any person other than the
vendor is using the land and, if so, under what circumstances.
Many share farming/lease agreements are oral and are deemed to be a periodic tenancy from year to year.
In those circumstances it will be necessary to give notice in accordance with sections 14(2) and/or 14(3) of
the Act. If the sharefarmer/lessee has commenced ground preparation for a crop, the notice cannot expire
until one month after the end of the cropping program. In some circumstances, it may be necessary to give
more notice (see sections 14(4) and 14(5)).
Agricultural tenancies can be a complex area for the unwary rural conveyancer. Practitioners’ attention is
drawn to the case of Hohn & Anor v Mailler [2003] NSWCA 122. Hohn’s case was not brought under the Act
and nor were the decisions made with reference to the Act.
Briefly, the facts were the Mailler family purchased land that was subject to an agricultural lease. The lessee,
Hohn & Anor, planted a crop of sorghum prior to the end of the lease. When the Mailler family harvested
the crop, the lessee commenced legal action citing a “re-entry for harvest” provision in the lease.
The case turned on a point of construction under contract law and did not involve an interpretation of the Act.
There are concerns about the implications of the decision upon leases and share farming agreements under the Act.
Section 14 of the Act covers the termination of tenancies under the Act but does not currently make provisions for
the situation where a fixed term tenancy includes a “holding over” provision.
Disclaimer: This publication provides general information of an introductory nature and is not intended and should not be relied upon as a
substitute for legal or other professional advice. While every care has been taken in the production of this publication, no legal responsibility or
liability is accepted, warranted or implied by the authors or the Law Society of New South Wales and any liability is hereby expressly disclaimed.

the law society of new south wales

170 Phillip Street, Sydney nsw 2000, dx 362 Sydney
acn 000 000 699
abn 98 696 304 966

t

+61 2 9926 0333

f

+61 2 9231 5809

www.lawsociety.com.au

