
 

 
Our ref: CLC:CBcd150223 
 
15 February 2023 
 
Hon Tom Bathurst AC KC 
Chairperson 
NSW Law Reform Commission 
GPO Box 31 
Sydney NSW 2001 
 
By email: nsw-lrc@justice.nsw.gov.au 
 
Dear Mr Bathurst,  
 
Review of serious road crime 
 
Thank you for the opportunity to provide a preliminary submission on issues relevant to the 
Law Reform Commission’s Review of serious road crime (Review). The Law Society’s 
Criminal Law Committee contributed to this submission.  
 
The Law Society welcomes the Review and supports investigation into appropriate measures 
to improve the criminal justice system’s approach to serious road crime in NSW, including 
consideration of trauma-informed measures to support victims of serious road crime and their 
families in their experience of the criminal justice system. We offer the following comments 
relevant to the Terms of Reference for the NSW Law Reform Commission’s consideration in 
conducting the Review. 
 
Maximum sentences  
 
We do not wish to raise any issues for the Review to consider with respect to maximum 
sentences for serious road crimes at this stage, noting that the maximum sentences available 
in NSW are already among the highest across all Australian jurisdictions. We consider the 
current maximum sentences appropriate and would be grateful for the opportunity to provide 
further feedback on any proposed reform that may seek to change the maximum sentences 
for serious road crime offences.  
 
Sentencing principles 
 
The Law Society considers the current processes for sentencing serious road crime offences 
to allow for an appropriate degree of judicial discretion while also providing clearly defined 
legislative sentencing requirements and principles, with automatic and minimum licence 
disqualification periods and mandatory interlock order provisions mandated by statute. We 
also note that guideline judgments are available for high range PCA1 and dangerous driving2 
matters.

 
1 Application by the Attorney General under Section 37 of the Crimes Sentencing Procedure Act for a 
Guideline Judgment Concerning the Offence of High Range Prescribed Concentration of Alcohol Under 
Section 9(4) of the Road Transport (Safety and Traffic Management) Act 1999 (No. 3 of 2002) (2004) 147 A 
Crim R 546.  
2 R v Whyte (2002) 134 A Crim R 53. 
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Indeed, the high range PCA guideline judgment continues to operate as intended almost 20 
years after introduction, with consistently lower rates of lenient sentences being imposed for 
high range PCA matters since the guideline judgment. Data from the NSW Bureau of Crime 
Statistics and Research shows that between 7 September 2002 and 7 September 2004 (pre-
guideline), fines made up 54.4% of penalties imposed for high range PCA offences.3 Between 
8 September 2004 and 8 September 2006 (post-guideline), the percentage of fines imposed 
fell to 39.8%.4 The percentage of fines imposed for these matters has remained lower than 
pre-guideline, with fines comprising 29% of penalties imposed for high range PCA offences 
between October 2017 and September 2022.5 
 
To further improve sentencing in serious road crime matters, we suggest that the Review could 
consider the value of a rehabilitative focus in sentencing for serious road crimes and the 
sufficiency of diversionary and non-custodial options that are available to the Court. This could 
include an investigation into the current availability and use of diversionary and non-custodial 
options in sentencing serious road crime matters and their efficacy in preventing crime and 
reducing recidivism. We note that the Traffic Offender Intervention Program, for example, has 
strong stakeholder support6 and, based on the comments of our members, is regularly well 
received by participants. Consideration of community-based, rehabilitative, non-custodial 
sentencing options for serious road offences would be a welcome continuation of the work 
undertaken by the Law Reform Commission in Report 139: Sentencing and the consequent 
sentencing reforms introduced in 2018. 
 
Mandatory interlock orders 
 
In reviewing sentencing for serious road offences, the Law Society also suggests that the 
Review consider the disproportionate impact that mandatory interlock orders can have on 
some socioeconomic groups in NSW. While the Law Society is generally supportive of 
mandatory interlock orders as a valuable tool for responding to alcohol related traffic offences, 
we are concerned that interlock orders can operate in an oppressive way for those who cannot 
afford the high cost of the program, or whose employment relies on the ability to drive a vehicle 
that is not fitted with an interlock device. These unjust impacts disproportionately affect 
persons in rural and remote areas, where there is limited access to public transport.  
 
The Law Society has previously advocated for amendments to be made to the Road Transport 
Act 2013 to address this issue. I have attached our previous correspondence to the NSW 
Sentencing Council for your consideration. The Law Society’s position continues to be that, to 
remedy this injustice, section 212 of the Road Transport Act 2013, which deals with interlock 
exemption orders, should be amended to the following effect:  

 The operation of section 212(3)(c) be expanded so that it is available for all offenders; 
and  

 Section 212(5) be repealed.  
 
Supporting victims 
 
In terms of victims’ experience, the Law Society supports the consideration of appropriate 
measures to further support victims of serious road crimes and their families in the criminal 
justice system. To this end, the Review may wish to consider whether compensation available 
through the NSW Victims Support Scheme is sufficient to support victims of serious road 

 
3 S d’Apice, The impact of the high range PCA guideline judgment on sentencing for PCA offences in NSW 
(Bureau of Crime Statistics and Research Crime and Justice Bulletin No 123, November 2008). 
4 S d’Apice, The impact of the high range PCA guideline judgment on sentencing for PCA offences in NSW 
(Bureau of Crime Statistics and Research Crime and Justice Bulletin No 123, November 2008).  
5 NSW Bureau of Crime Statistics and Research, kf23-22240. 
6 Department of Justice and Transport for NSW, Summary of TOIP Program. 
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crimes and their families, noting that the CTP Scheme may not have capacity to provide this 
type of compensation. The Review may also wish to consider whether there are appropriate 
services available to support victims and their families while a prosecution for a serious road 
crime is on foot.   
 
We look forward to further opportunities to comment on matters related to the Review.  
 
If you have any questions in relation to this letter, please contact Claudia Daly, Policy Lawyer 
on (02) 9926 0233 or by email: claudia.daly@lawsociety.com.au. 
 
Yours sincerely, 
 
 
 
 
Cassandra Banks 
President 
 
Encl. 
























