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A strategic alliance between the Law Society of NSW and UNSW Law aims to
tackle the challenges of technological change and its impact on lawyers, law and the
legal system.

In 2016 the Law Society of NSW established the Future Committee and, in
turn, the Future of Law and Innovation in the Profession (FLIP) Commission
of Inquiry. In March 2017, the inquiry culminated in the Law Society’s
ground-breaking FLIP Report, which discusses the future of the legal industry
in the digital age.

The Report recognised the legal profession is undergoing change at a pace
never before experienced and in unforeseen ways. This change has major
ramifications for not just the legal profession, but for clients and society more
generally, particularly in relation to access to justice.

In November 2017, the Law Society entered into a strategic alliance with
University of New South Wales (UNSW) Law & Justice to generate a stream
of research to consider and respond to the issues raised by the FLIP Report,
such as legal technology, clients’ needs and expectations, new ways of working,
community needs and legal education, artificial intelligence and the practice of
law and technological solutions to facilitate improved access to justice.

This dedicated research was also asked to tackle some of the increasingly
complex challenges presented by digital and other technological
transformations and its impact on lawyers, law and the legal system.

This strategic alliance, forged between a world-class university, UNSW, and the
Law Society is a milestone of progress for both institutions and for the entire
legal profession.

Our organisations are meeting the challenges and opportunities presented by
technology and innovation in our operating environment head on, driven by a
shared mission:

To help equip Australian lawyers with the tools they need to confront the
future with confidence and ease.

Each year the FLIP Stream, as it has become known, has undertaken research
into an annual topic that is then disseminated through the academy, the
profession and society. In 2018 the annual topic was Artificial Intelligence
and the Legal Profession, led by Professor Michael Legg and Dr Felicity Bell.
The 2019 topic on Change Management was led by Associate Professor Justine
Rogers. The 2020 topic on The Sustainability of Law and Lawyers was led by
Professor Michael Legg and resulted in two primers: 7he Future of Legal Costs
and Legal Fees by Professor Michael Legg, and Legal Design Thinking by Dr
Felicity Bell. The 2021 topic on 7he Future of Legal Service Delivery was led by
Associate Professor Marina Nehme and Dr Felicity Bell. The FLIP Stream has
also engaged with and responded to other areas of research and law reform.

The Law Society is encouraged and excited by this alliance, knowing that
our members and the people we serve are and will continue to be the
ultimate benefactors.
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EXECUTIVE SUMMARY

Trust has a special place for the lawyer as the archetypal
‘trusted advisor’. It is fundamental to professional work,
which is premised on the specialised knowledge of the
professional and comes with substantial legal, fiduciary,
and professional ethics obligations (to the client, the
courts, the profession, and the justice system) — all
designed to support that trust. Trust drives and enables
‘not just the professions, but our economy and our
society’.! When there is high trust, procedures and
transactions are quicker and less costly.”

Within workplaces, there is voluminous research
indicating that trust is a critical factor in organisational
performance.’? For example, the Harvard Business Review
paper, “The Neuroscience of Trust’, identified that
professional environments that foster secure connections,
where people feel like real contributors, correlate

with higher productivity, better-quality products, and
increased profitability.* Likewise, the Global Workplace
Survey, conducted by Six Seconds, found that trust,
motivation and teamwork are associated with increased
retention, greater productivity, and future success.’
Research has repeatedly shown the benefits of trusting
relationships for both individuals and groups.® Trust also
promotes cooperative behaviour between organisations
and other institutions — in the legal context, the courts
and social services, for example, as well as law firms and
the professional regulators. And, of course, the entire
profession rests on public confidence in its expertise and
processes. Chief Justice Allsop of the Federal Court has
stated that ‘Courts, and any dispute resolution model,
depend and depends on public confidence and trust.”
In a recent report, George Beaton (of Beaton Research

+ Consulting) emphasised the high esteem in which the
public holds professionals, or the hope we have in them.®
Susskind and Susskind further explain:’

We want to trust professionals, to see them

as upright people whose motives often seem
noble, and for them to be the embodiments
of honesty, probity and integrity. We expect
that they will act in good faith and put the
interests of those they help ahead of their own.

Meanwhile, in their 20th Anniversary (2021) edition
of The Trusted Advisor, professional advisors Maister
et al highlighted the humanity of this trust, and the

relationality of professional practice:"

Technology changes; markets and organizations
change; demographics, business roles, and
communications media change. What

stays constant are human dynamics,

including the dynamics of trust.

However, trust is fragile. Lawyers today must earn trust by
meeting their professional ethics obligations, displaying
integrity and good judgment, and cultivating positive
(empathetic and productive) relationships. Further,
they must do so in the face of extreme pressures and
new disruptions. From the development of innovative
technologies — to the global shift to hybrid workplaces
— lawyers are operating in vastly different business
environments now than just a few years ago. While

for some the shift to remote or hybrid work (both at
home and in the office) was temporary, for many it is a

! George Beaton, Why Professionalism Matters More Than Ever (Australian Council of Professions, May 2022) 22.
2 Stephen MR Covey and Rebecca R Merrill, 7he Speed of Trust: The One Thing That Changes Everything (Free Press, 2006) 10-11.

For a synthesis of some of this research, see: Michael Pirson, Kirsten Martin and Bidhan Parmar, ‘Public Trust in Business and Its Determinants’

(2019) 58(1) Business & Society 132 (‘Public Trust in Business and Its Determinants’).

<https://hbr.org/2017/01/the-neuroscience-of-trust>.

schools and businesses.

‘Paul ] Zak, “The Neuroscience of Trust’, Harvard Business Review (online, 1 January 2017)

The Global Workplace Survey, conducted by Six Seconds, a non-for-profit network secking to increase emotional intelligence education within

¢ Kurt Dirks and Donald Ferrin, “Trust in Leadership: Meta-Analytic Findings and Implications for Research and Practice’ (2002) 87 Journal of

Applied Psychology 611.

7 Chief Justice Allsop, “The Courtroom Post COVID-19 (Presentation, Australian Bar Association National Conference, 28 April 2022)
<https://www.fedcourt.gov.au/digital-law-library/judges-speeches/chief-justice-allsop/allsop-cj-20220428>.

8  Beaton (n 1) 22.

®  Richard E Susskind and Daniel Susskind, 7he Future of the Professions: How Technology Will Transform the Work of Human Experts (Oxford Univer-

sity Press, Ist ed, 2015) 11.

10 David H Maister, Charles H Green and Robert M Galford, 7he Trusted Advisor: 20th Anniversary Edition (Simon & Schuster, 2021) xix.


<https://hbr.org/2017/01/the-neuroscience-of-trust>. 
<https://www.fedcourt.gov.au/digital-law-library/judges-speeches/chief-justice-allsop/allsop-cj-20220428>

permanent change.'' In this way, legal practice today, and
the relationships it involves, are increasingly online or
mediated by online technologies.

Yet, for many decades now, studies have emphasised co-
location (or being in the same place) and physical contact
as central to the dynamics of trust or positive and effective
interactions and relationships.'? Indeed, for interactions
that require particularly high mutual cooperation and
trust, it has even been suggested that trust cannot exist
without meeting in-person.'?

So, in a context where trust is said to matter more than
ever before,'* how might lawyers foster trust in their
relationships with others, when these interactions are
often and sometimes solely online?

How can trust and good working relationships with
clients, colleagues and the court continue to be
cultivated in an increasingly online profession?

This Primer addresses these questions with reference to
academic research, primarily from the organisational
management, social psychology, and philosophy
literatures, as well as industry reports and examples.

We look at two main relationships for the lawyer working
in the online or hybrid context: the relationship with the
client, and those relationships with the firm itself with

whom they work and/or they manage, with a special focus
on new graduates (‘grads’) and team members.

In each section, we also relate our ideas to sole and small
firm practice contexts without, for example, grads or
formal teams. The Primer is structured as follows.

Part I, the [ntroduction to the primer, gives a detailed
overview of the context, including theories of trust, and
what we know about the impact of moving online.

Part I, Trust and the Client Relationship Online, looks at
all aspects of the client relationship, from acquiring clients
through to building and maintaining client relationships.
Though its nature and workings vary depending on law
firm size, specialty area and type of client, trust is essential
in the lawyer-client relationship.

Also in Part II, we look at the fundamental duties that are
salient to client relationships, and how they are affected
by the shift online, including competence; confidentiality;
honesty and courtesy; capacity and the giving of
instructions.” In times of crisis, compliance with these
responsibilities is all the more urgent.'® Indeed, the Office
of the Legal Services Commissioner (OLSC), the legal
regulator in NSW, observed a spike in complaints received
since the start of the pandemic."”

2020)

<https://www.law.com/international-edition/2020/05/27/slater-and-gordon-to-close-london-office-staff-to-work-from-home-permanent-

Meganne Tillay, ‘Slater & Gordon to Close London Office, Staff to Work From Home Permanently’, Law.com International (online, 27 May

ly/>; Simon Lock, ‘Mishcon Hands Lawyers, Staff Unlimited Remote and Flexible Working’, Law.com International (online, 25 February 2021)

<https://www.law.com/international-edition/2021/02/25/mishcon-hands-lawyers-staff-unlimited-remote-and-flexible-working/>.

Stewart Macaulay, ‘Non-Contractual Relations in Business: A Preliminary Study’ (1963) 28(1) American Sociological Review 55 (Macauley notes a

manifestation of trust might be a brief conversation, followed by a physical handshake).
13 Charles Handy, “Trust and the Virtual Organization’ Harvard Business Review (online, 1 May 1995)

<https://hbr.org/1995/05/trust-and-the-virtual-organization>.

14 Ross Dawon, Living Networks 20th Anniversary Edition (Advanced Human Technologies, 2022) 99.

Other obligations include the duty to avoid conflicts; charge reasonable fees etc. The American Bar Association (ABA) Standing Committee on
Ethics and Professional Responsibility adopts a similar list in its formal opinions addressing the ethical considerations of remote legal practice,
stating that ‘virtual practice commonly implicates the key ethics rules’ (1) competence, diligence and communication; (2) confidentiality; and (3)
supervision: American Bar Association, Standing Committee on Ethics and Professional Responsibility, Formal Opinion 498 Virtual Practice (at
10 March 2021) 1-4. See also American Bar Association, Standing Committee on Ethics and Professional Responsibility, Formal Opinion 495
Lawyers Working Remotely (at 16 December 2020); Laurie Webb Daniel and Philip George, “Twin ABA Ethics Opinions Cover What You Need to
Know About Remotely Practicing Law’, American Bar Association (online, 15 May 2021)
<https://www.americanbar.org/groups/litigation/committees/ethics-professionalism/practice/202 1 /twin-aba-ethics-opinions-cover-what-you-need-

to-know-about-remotely-practicing-law/>.

Maureen A Weston, ‘Lawyering and Representing Organizational Clients in a Public Health Crisis’ (2021) 56(2) Gonzaga Law Review

259, 264.

Office of the Legal Services Commissioner, Annual Report 2020-2021" (Report, 2021) 4
<https://www.olsc.nsw.gov.au:443/Pages/Isc_publications/Isc_annualreports.aspx>. While the OLSC did implement a new streamlined online

Complaints Management System (which could have contributed to the upsurge in complaints) the new system itself had teething issues and is still
seeking further funding for completion.


<https://www.law.com/international-edition/2020/05/27/slater-and-gordon-to-close-london-office-staff
<https://www.law.com/international-edition/2020/05/27/slater-and-gordon-to-close-london-office-staff
<https://www.law.com/international-edition/2021/02/25/mishcon-hands-lawyers-staff-unlimited-remote-a
<https://hbr.org/1995/05/trust-and-the-virtual-organization>
<https://www.americanbar.org/groups/litigation/committees/ethics-professionalism/practice/2021/twin-aba-ethics-opinions-cover-what-you-need-to-know-about-remotely-practicing-law/>.
<https://www.americanbar.org/groups/litigation/committees/ethics-professionalism/practice/2021/twin-aba-ethics-opinions-cover-what-you-need-to-know-about-remotely-practicing-law/>.
<https://www.olsc.nsw.gov.au:443/Pages/lsc_publications/lsc_annualreports.aspx>

Finally, Part III, Managing (Hybrid) Workers from Home:
Online Teams and New Grads, looks at all aspects of
managing a workforce that is at least partially remote.

As noted, meta-analyses across many domains indicate
that regardless of one’s role, the knowledge that trust is
reposed in you is beneficial for individuals. This then
flows through to the prioritisation of collaboration and
group goals,'® and as we illustrate, several benefits for the
organisation. A thread underlying the Primer is that the
rise of technology, perhaps counter-intuitively, means that
lawyers” “soft skills” are more important than ever before.
This Part includes a number of strategies for building
effective teams and supporting new graduates and junior
lawyers in hybrid workplaces.

18 Kurt T Dirks, “The Effects of Interpersonal Trust on Work Group Performance’ (1999) 84(3) Journal of Applied Psychology 445 cited in Kurt T
Dirks and David De Cremer, “The Repair of Trust: Insights from Organizational Behavior and Social Psychology” in David De Cremer, Rolf Van
Dick, John Keith Murnighan (eds), Social Psychology and Organizations (Routledge, 2010) 212, 214.



. INTRODUCTION

‘Every day, as part of our law practice, we
meet and communicate with a wide range
of people aiming to find the best possible

way to help them and trying to develop a
relationship built on trust. The problem is,
trust cannot be established quickly, but it can
be instantly demolished by your actions’.”

The Law Society’s (2017) Future of Law and Innovation
in the Profession (‘FLIP") Report illustrated the ways in
which the profession has moved online, with law practices
conducting more or all of their services online (as virtual
firms); offering remote working; and/or starting to use

a range of technologies to undertake legal work. The
COVID-19 pandemic has accelerated many of these
changes, notably working from home (WFH) and the

use of mobile technology and video-conferencing
software apps.

But all these developments, and the events and other
pressures to which they respond, represent immense
change and uncertainty for the profession. Indeed, we
know from our 2021 FLIP research project, The Future
of Legal Service Delivery, that a central concern for

law practices is how to maintain effective relationships
among staff and with clients in the current (pandemic/
post-pandemic) context. The pandemic has physically
distanced lawyers from each other, from their clients
and prospective clients, and from the courts. This has
diminished or at least challenged the normal workings
of trust and rapport that underpin legal practice and the
relationships involved in being a lawyer. New graduates
may be learning how to become lawyers via remote or
hybrid working arrangements, without having stepped
into their firms, and without the same sorts of close-

contact induction processes and supervision that their
seniors experienced. Indeed, firms are faced with a large
proportion of employees wishing to continue to work
from home, with smaller numbers keen to return to

an office or shared work context. It appears that, in the
move towards forms of virtual legal practice, we need new
means of creating and sustaining reliable and effective
work relationships, despite being without or with fewer
of the normal mechanisms and perks of face-to-face (FtF)
communication, interaction, socialisation, and oversight.
Good, trusting relationships are seen by some in the
profession as more necessary than ever before.”

Indeed, it has been argued that society is suffering from
a ‘trust deficit’, caused by not just the pandemic, but
many events over a long period of time, such that ‘trust
in business, government and some public institutions is
at historic lows’.?" Writing on today’s digital economies,
Professor Philippa Ryan notes that ‘perceptions of the
global financial crises, data breaches, disinformation and
the manipulation of political sentiment have combined
to create a modern trust crisis’.** Beaton identifies a
mounting wall of mistrust by the public of experts,
including professionals and related institutions.” In

the Governance Institute of Australia’s 2021 Ethics
Index Report, lawyers were scored in the bottom 10
occupations, being given a trust score of zero.”* Adding
uncertainty to this context, COVID-19 has brought
immense change both externally and internally to the
professions.” Especially salient for law is the resounding
shift away from traditional office work and settling
into the equilibrium of a hybrid or mixed-mode model.
Law firms today find themselves entering a ‘highly
experimental’ phase, navigating a post-pandemic hybrid

“The Essential Importance of Trust Between Lawyers and Clients: 5 Simple Strategies to Build and Maintain Trust in the Digital Age’,

Consumer Law Magzazine (online, 5 November 2019) <http://consumerlawmagazine.com/importance-trust-lawyers-clients/>.

20 Lawyers on Demand, Trust: An Antidote to Uncertainty — A LOD Report into the State of In-house Legal teams Around the World in 2021 (Report,
2021) <https://www.lodlaw.com/au/our-thinking/reports/global-survey-report-2021/>.

21

Reinhard Bachmann, Nicole Gillespie and Richard Priem, ‘Repairing Trust in Organizations and Institutions: Toward a Conceptual Frame-

work’ (2015) 36(9) Organization Studies 1123 citing 2012 Edelman Trust Barometer’, Edelman (Web Page, 2012) <https://www.edelman.com/
trust/2012-trust-barometer>; ‘Confidence in Institutions’, Gallup.com (Web Page, 2014) <https://news.gallup.com/poll/1597/Confidence-In-

stitutions.aspx>; ‘Pubic Trust in Government’, Pew Research Center (Web Page, 2014) <https://www.pewresearch.org/politics/2022/06/06/

public-trust-in-government-1958-2022/>; and also Jared D Harris, Brian T Moriarty and Andrew C Wicks, Public Trust in Business (Cambridge
University Press, 2014); Robert D Putnam, Bowling Alone: The Collapse and Revival of American Community (Simon & Schuster, 2000).
22 Philippa Ryan, Trust and Distrust in Digital Economies (Routledge, 2019).

23 Beaton (n 1) 17.
24

Conducted by independent global market research firm Ipsos, the index relies on an “ethical expectation deficit” (EED), measuring the gap
between what society perceives to be the overall importance of ethics and what the actual level of ethical behaviour is. Compared to trusted occu-
pations: Fire Services (85); Nurses (80); General Practitioners (71)—Lawyers (0) sit alongside untrusted occupations including: Federal Politicians
(-22); Real Estate Agents (-14); and Directors of Foreign Companies Operating in Australia (-12).

25 Kevin M Kaniffin et al, ‘COVID-19 and the Workplace: Implications, Issues, and Insights for Future Research and Action’ (2021) 76(1) American
Psychologist 63.


https://www.lawsociety.com.au/about-us/law-society-initiatives/flip/about-flip
https://www.lawsociety.com.au/about-us/law-society-initiatives/flip/about-flip
https://www.lawsociety.com.au/sites/default/files/2021-10/LS3600_FLIP_FlipStream2021-Service%20Delivery.pdf
https://www.lawsociety.com.au/sites/default/files/2021-10/LS3600_FLIP_FlipStream2021-Service%20Delivery.pdf
<http://consumerlawmagazine.com/importance-trust-lawyers-clients/>
<https://www.lodlaw.com/au/our-thinking/reports/global-survey-report-2021/>
<https://www.edelman.com/trust/2012-trust-barometer>
<https://www.edelman.com/trust/2012-trust-barometer>
<https://news.gallup.com/poll/1597/Confidence-Institutions.aspx>
<https://news.gallup.com/poll/1597/Confidence-Institutions.aspx>
<https://www.pewresearch.org/politics/2022/06/06/public-trust-in-government-1958-2022/>
<https://www.pewresearch.org/politics/2022/06/06/public-trust-in-government-1958-2022/>

landscape with little data on the best approach to
adopt.” Against a background of shifting client demands,
addressing these challenges will impact lawyers’ career
development, talent retention, and likely the client
retention of their firms.

Notwithstanding, technology can in fact enhance
perceived trustworthiness. For instance, law practices
today are using technology to build awareness, engage
clients through multiple communication channels, and
then as a tool to manage client relationships. When
used effectively, technology can streamline the legal
experience into a smoother and more efficient process,
enhancing trust in the relationship. Equally however,
when technology is not used correctly or effectively, or
where risks are not properly mitigated, the opposite effect
is possible and trust may be frustrated.

This established and emerging research indicates the
focus of attention for this year’s FLIP topic and this
Primer, which looks at trust and relationships in the
online context, particularly issues related to clients and
employees. The Primer comprises two main sections: first,
securing clients, client care and client duties; and second,
managing teams; new graduates and junior lawyers.

A. THE CONTEXT: TRUST AND RELATIONSHIP

Why are trust and good relationships important? Trust

is indispensable — strongly associated with successful
organisations, effective institutions, and stable societies.
Trust allows people to live and work together, safely, and
effectively. It allows us to be vulnerable with one another;
to share purposes and projects. Trust is central to the
definition of a profession. A profession is an occupation
that professes to have special knowledge and skills to

use in the trusted service of important social needs and
goals. Professionals act as social trustees, promising to act
ethically and competently so that essential institutions
can function and flourish. Professionals are workers who
recognise and care about the vulnerability of the people
and institutions who or that depend upon them. Clients
of professionals must rely on the professionals and the
systems in which those professionals operate, without
fear of exploitation. In the legal context, ‘clients often
place their confidence in solicitors during times when they
are at their most vulnerable; assuming they will protect
their interests, money and assets and personal, often
sensitive, information.’”

Trust is seen as the ‘answer’ to how this ‘problem’ of
vulnerability can be addressed. Clients can rely on a
professional having certain qualifications (as conditions
of practice) and possibly further credentials — but most
clients act on reputation and perceived trustworthiness.
Trust accelerates and facilitates the exchanges between
professionals and clients and adds to client satisfaction.?®

In high trust work environments, leaders are committed
to modelling trustworthiness, people and teams are better
able to adapt to change as needed, and relationships are
characterised by ‘goodwill and reciprocity’.”” A related
literature on work relationships shows how our
relationships with others, including in the workplace,
‘function to provide such important psychological
functions as guidance, alliance, attachment, and
opportunities for nurturance to help individuals when
they are faced with various life challenges.””® Our
relationships with colleagues support our health, and help
develop our identities and life meaning.’' Work accounts
for a massive portion of our adult life experiences and
conscious attention — so it is important to consider the
interpersonal relationships within them, including those
that function online.

26

27

28

29

30

31

Andrew Maloney, ““A Multiyear Reckoning”: Hybrid Work Is a Challenge That Isn’t Going Anywhere’, The American Lawyer (online, 14 March

2022) <https://www.law.com/americanlawyer/2022/03/14/a-multi-year-reckoning-hybrid-work-is-a-challenge-that-isnt-going-anywhere/>. See

Danny Gilbert, managing partner of Gilbert + Tobin’s comments: “The firm is still working on how it will create that environment [where people
come into the office]’: Christopher Niesche, “It Has To Be Overwhelmingly a Carroe—Not a Stick”™: Gilbert + Tobin Chief on How to Get Staff
Back to the Office’, Law.com International (online, 19 January 2022) <https://www.law.com/international-edition/2022/01/19/it-has-to-be-over-

whelmingly-a-carrot-not-a-stick-gilbert-tobin-chief-on-how-to-get-staff-back-to-the-office/>.
‘Public Trust and Confidence’, England and Wales Solicitors Regulatory Authority (Web Page, 25 November 2019)

<https://www.sra.org.uk/solicitors/guidance/public-trust-confidence/>.

Pirson, Martin and Parmar, ‘Public Trust in Business and Its Determinants’ (n 3) 133.

Catherine Hungerford and Michell Cleary, ““High Trust” and “Low Trust” Workplace Settings: Implications for Our Mental Health and Well-
being’ (2021) 42(5) Issues in Mental Health Nursing 506 (‘High Trust and Low Trust), citing Morela Hernandez, Chris Long and Sim Sitkin,
‘Cultivating Follower Trust: Are All Leader Behaviors Equally Influential?’ (2014) 35 Organization Studies 1867 and Catherine Hungerford, Jan
Sayers and Michelle Cleary, ‘Facilitating Goodwill in Workplace Relationships: The Benefits and Challenges’ (2016) 37(7) Lssues in Mental Health
Nursing 530.

David L Blustein, “The Interface of Work and Relationships: Critical Knowledge for 21st Century Psychology’ (2001) 29(2) 7he Counseling
Psychologist 179, 182, citing Carolyn E Cutrona et al, ‘Perceived Parental Social Support and Academic Achievement: An Attachment Theory
Perspective.” (1994) 66(2) Journal of Personality and Social Psychology 369.

Ruthellen Josselson, The Space between Us: Exploring the Dimensions of Human Relationships (Sage Publications, 1996) 3.


<https://www.law.com/americanlawyer/2022/03/14/a-multi-year-reckoning-hybrid-work-is-a-challenge-that-isnt-going-anywhere/>
<https://www.law.com/international-edition/2022/01/19/it-has-to-be-overwhelmingly-a-carrot-not-a-stick-gilbert-tobin-chief-on-how-to-get-staff-back-to-the-office/>
<https://www.law.com/international-edition/2022/01/19/it-has-to-be-overwhelmingly-a-carrot-not-a-stick-gilbert-tobin-chief-on-how-to-get-staff-back-to-the-office/>
<https://www.sra.org.uk/solicitors/guidance/public-trust-confidence/>

In low trust relationships or environments, there is
typically more uncertainty, cynicism, dread and fear,’
exhaustion and illness, withdrawn or limited energy and
commitment,? increased efforts to control (whether that
be through greater regulation or performance review
measures), poor communication (conflict, avoidance, lack
of transparency, overly critical feedback etc), and limited,
to no, responsibility.* In professional contexts, where

the stakes are usually high for the client, lack of trust can
have serious consequences. For example, a client might
avoid a difficult conversation with, or even mislead, their
lawyer; or a junior might not approach their senior about
a costly mistake.

Recently, Rogers (one of the authors of the primer)
identified five ‘core skills’ categories lawyers need

to successfully lead and navigate their professional
relationships in a trustworthy manner.” We discuss these,
and the implications for online relationships, in Part II.

B. WHAT IS TRUST?

While we might all agree that trust is important (not

to mention mandatorily imposed on lawyers in many
areas), views on exactly what trust is, vary. As Nissenbaum
explains: “Trust is an extraordinarily rich concept
covering a variety of relationships, conjoining a variety of
objects. One can trust (or distrust) persons, institutions,
governments, information, deities, physical things,
systems, and more’.*® Trust in institutions such as courts
may be connected to other salient issues such as trust in
government institutions, degree of cynicism towards the
law, and sense of one’s obligation to obey the law.” In
this Primer, our focus is primarily on interpersonal trust,
and we examine the research on ‘trustor’ (the person who

places trust) and ‘trustee’ (the person in whom trust is
placed) attributes found in the literature, such as perceived
benevolence, integrity, and ability.”®

Views diverge when it comes to how to create, develop,
and sustain trust over time. When we add the distance
—spatial, temporal, and psychological—of online work,
and the challenges of virtual communication, these
complexities multiply. Nonetheless, we can conceive of
trust as necessitating a relationship between a trustor
and a trustee. A key definition in the literature was
devised by professors of organisational management,
Mayer, Davis and Schoorman, who synthesised diverse
perspectives on trust across disciplines into a single model
of organisational trust:*

Trust is the willingness of a party to be vulnerable
to the actions of another party based on the
expectation that the other will perform a particular
action important to the trustor, irrespective of

the ability to monitor or control that party.

These ideas correspond to the fiduciary relationship where
the client must rely on the professional to promote the
client’s best interests without the expertise or oversight to
fully assess whether this is taking place. Trust is supported
or enforced through the law taking a strict view of the
fiduciary obligations and providing a range of remedies.*
Taken from the trustor’s perspective, there are two

main components of the Mayer, Davis and Schoorman
definition (see Figure 1):

* positive expectations (i.e., cognitive driven); and

* willingness to be vulnerable (i.e., affective/
attitude driven).*!
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40 D Heydon, Justice M ] Leeming, Dr PG Turner, Meagher, Gummow and Lehanes Equity: Doctrines and Remedies (Butterworths LexisNexis, 2002)

(7.110].

41 Jennifer Feitosa et al, ‘Measuring Team Trust: A Critical and Meta-Analytical Review’ (2020) 41(5) Journal of Organizational Behavior 479, 480.



Cognitive-based trust is based on the available are reciprocated.® In our context, both may be relevant

knowledge about the trustee’s competence, reliability, though in different ways and at different times.* Another
and dependability.*? Affective-based trust is based on set of trustee attributes found in the trust literature are
emotional investments, genuine care, and concern for the  perceived benevolence, integrity and ability or competence
welfare of partners and the belief that these sentiments (Figure 2).%
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Figure 1: Cognitive-based and effective-based trust
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Figure 2: Key attributes of those we can trust from the psychological literature on trust
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J David Lewis and Andrew Weigert, “Trust as a Social Reality’ (1985) 63(4) Social Forces 967, 971.

For example, in relation to the lawyer-client relationship, in some contexts, only cognitive-based trust will be relevant; while in supervisor-
graduate relationships, affective-based trust will be needed.
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C. THE MOVE ONLINE AND COMMUNICATION

The pivot to remote work during the pandemic saw
lawyers and their practices rely on information and
technology tools to continue doing business. Despite
some initial friction, in a sink or swim situation, the legal
profession swiftly adapted practice and procedure to the
new, remote environment, whether BigLaw® or sole and
small practices.”

For example, prior to the pandemic, online courts in
Australia were confined to pilot studies or theoretical or
experimental situations, or to certain witnesses appearing
‘remotely’. The onset of pandemic-related lockdown
measures in 2020 changed this completely as all manner
of hearings were heard remotely.”’ Studies of the courts
post-2020 give an emerging picture of the experience

of online courts for litigants, lawyers, court staff and
judiciary, in various jurisdictions such as England and
Wales, certain states of the US, and Australia.’® Largely,
this has focused on access (in some cases improved, in
others hindered), communication, procedural fairness
issues, and general satisfaction with the online forum.
Many of these issues may well be impacted by, and
themselves impact, trust. It seems, too, that many
lawyers can see the benefits of online court proceedings.’

Despite strong statements from some courts, others have
indicated they will substantially retain the virtual format.>
Difficulties in communication in this medium — the lack
of immediacy, frustration of technical glitches and loss of
the courtroom space — jostle with convenience and safety.

However, the debate in the literature about the effects
of being online is not confined to online courts,

but is occurring across all aspects of online legal
practice. One set of studies has been labelled the ‘cues-
filtered-out’ perspective.”® This perspective says that
nonverbal cues shape social interaction by producing
information that can help form personal impressions,
improve comprehension, and assess the truthfulness

of communications. Conversely, being online limits
nonverbal cues, creating less personal and socially
emotional interactions.’® These nonverbal signals include
eye contact, facial expressions, body movement and
gestures, speech patterns (pace, pitch, tone, and volume
of speech), and appearance. Without FtF nonverbal
information, the task of identifying emotive content,
establishing rapport, and communicating emotions (or
the lack of them) becomes more complicated.”
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However, the original cues-filtered out research was
focused on text-based computer communications, rather
than video conferencing.*®

Moreover, this research has been challenged by studies
demonstrating that nonverbal cues and social or
emotional information are still conveyed online, albeit
at a slower rate than FtE These theorists hypothesize that
the key difference ‘is not a matter of medium capability,
but a matter of the rate at which the medium can
transmit the needed information’.”” Even with massive
technological improvements since this research, things
have not changed so much that being online is entirely
straightforward. Recently, Chief Justice Allsop reflected
on how technology issues can generate mistrust in online
matters, and the potential impact for disadvantage to
court participants, saying:*®

A lack of internet connection or stable internet
connection, the unfamiliarity of on-line
videoconferencing platforms and/or a fear or
mistrust of technology. In the Federal Court,
the unrepresented migration litigant, for
instance, was extremely difficult to cater for.

The impact of technology glitches, for example, has been
shown to be considerable. Poor-quality audio has been
shown to have significant impacts on the listeners’ ratings
of witness credibility, reliability, and trustworthiness; and
the weight given to witness evidence as a result.”” Bild et al
have explained:

A large body of research in social and cognitive
psychology shows that processing the content

of a message is accompanied by subjective
experiences of ease or difficulty, which can shape
how much people trust the communicator,

agree with the message, remember its details,
and rely on it when making a decision.®®

Likewise, in an examination of online court proceedings,
Bandes and Feigenson identified numerous reasons why
they would expect empathy to be impacted negatively by
the online setting. They explain that

empathy is subject to the similarity bias:
Evaluators are more likely to empathize with
subjects whom they regard as similar to themselves.
This may be because perceived similarity with

the other person facilitates the perspective-

taking which often precedes empathy — it easier
to adopt the other’s perspective if the other’s
situation seems familiar — and/or because
observers feel more confident about the congruence
between their own affective state and what they
presume a similar other person is feeling.®'

They conclude that the absence of shared physical

space will likely lead to diminished feelings of empathy
among participants, in part because of perceptions of less
similarity and greater physical distance.

These themes relate also to the experiences of employees
online, including grads and teams. Research on remote
work has suggested that a lack of close contact between
colleagues can inhibit the formation of trust and
connection.® Delivering critical feedback can also be
more difficult online.®® Feedback is especially important
for newcomers, and loss of feedback opportunities can
lead to weaker acculturation, lower commitment to the
organisation and higher turnover rates.® These challenges
may be further exacerbated by the phenomena of zoom-
fatigue’ — where the use of videoconferencing software
has appeared to exhaust people.® Psychologists have
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pointed to the subconscious pressure of a video call, where
participants are more self-aware of their own appearance.®
Two researchers explain

[HJow people understand and adapt to facial
expressions, gaze patterns, postures, and body
movements often happen outside of awareness,
including through nonconscious mimicry
(also known as the “chameleon effect”), that
is, the automatic tendency to imitate the
behavior of others. Nonconscious mimicry
also has many other prosocial consequences
between interaction participants, including
the increase in accuracy of emotion perception,
in displays of helpful behaviors, and in
[feelings of liking, empathy, and trust.”’

Indeed, being online can challenge our relationships,
wellbeing, and career progression. For instance, a study
of Microsoft employees during the pandemic found that
the development of new networks was stunted, while
existing networks were strengthened. In other words,
people were engaging more with those with whom they
already had a connection and fewer new connections
were being made, leading to increased

‘siloing’.® This is significant, including because client
referrals and ‘backers’ for promotion often come from
one’s network. Learning is relational and so being cut
off reduces opportunities to learn new perspectives

and skills. But ‘siloing’ is also significant given the
research shows that the prevalence of loneliness — a
‘psychologically painful emotion’ — was already high in
modern society, pre-pandemic.® Workplace loneliness has
been shown to have strong negative relationships to staff
commitment, affiliative behaviours and performance.”
This is perhaps not surprising since connections with
others are key to employees” motivation and satisfaction.”!
Where people are able to interact with others at work,
online communication also then increases the risk of
miscommunication and misunderstandings. As we
explore later in this Primer, research also shows that
virtual teamwork, for example, tends to lack the richness
of communication available to FtF teams.”” In such

an environment, well-recognised problems such as
coordination and conflict may be exacerbated.” This
conflict and miscommunication, made more likely by
being online, can in turn contribute to and compound
existing loneliness.”*

These are some of the many changes entailed by the move
online, changes that need to be considered and addressed
by lawyers, firms, and the legal profession. We now turn
to our first main section, looking at the relationship with
the client in an online or hybrid context.
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|I. TRUST AND THE CLIENT RELATIONSHIP ONLINE

Given the context outlined in the Introduction, how can
lawyers develop trusting relationships with their clients
online, from the client’s initial point of contact to the
conclusion of the matter? How can lawyers ensure that
clients return to, recommend, and remunerate them?

In legal services, trust is enforced by legal and ethical
obligations as well as other factors, such as virtue, esteem,
profit motives, and reputation. Trust requires the client
be willing to be vulnerable to the actions of the lawyer,
trusting that the lawyer will perform even if the client
cannot monitor or control the lawyer.”” As a reminder,
the trustor (the client) is looking for, and requires,
benevolence, integrity,”® and competence from the trustee
(the lawyer).””

Today, clients are likely to search for a lawyer or law
practice online, even where they have been given a referral
or word-of-mouth recommendation.”® This means that
the law practice’s online presence is part of the initial
phase of the client experience. Online presence needs

to both convey qualities of trustworthiness (perceived
trustworthiness) and, for legal and ethical reasons, be in
fact trustworthy.

To some extent, what follows is informed by ‘CX’
(customer experience) approaches to legal practice, and
the emergence of the ‘client-centred law firm’.”” The CX
philosophy frames the client experience as part of the
product on offer — such that ‘you don't just provide a legal
deliverable — you provide a legal experience.”® Sometimes
called the client ‘journey’, CX is the process the client

goes through when trying to achieve a particular goal
with their lawyers.®! Ultimately, all clients either want
their problem solved, the fear of a missed opportunity
alleviated, or the worry of a legal action dissolved.®* For
any legal practice, large or small; local or international;
BigLaw or NewLaw—the CX message is the same: deliver
an end-to-end positive and productive client experience,
build trusted relationships, and acquire more work.

According to this approach, running a client-centred law
firm is not just a business strategy—it is a mindset that
puts the focus on our innate human desire to connect
with others. It is important to extend this mindset to

all ‘touch points’ (being the points of contact between
lawyer and client) along the CX journey. When needs
are ignored, the relationship is rendered less stable and
the level of trust accorded to the lawyer by the client is
diminished. However, and as distinguished from a ‘client-
first’ approach, while a client-centred law firm does put
the client at the heart of all decision making, this is not
to the detriment of all other priorities of the practice. Yet
the pressure to conduct work online is ongoing: as Joel
Barolsky, Managing Director of Barolsky Advisors notes:

The biggest competition in the future is not
necessarily going to come from start-ups, but
the firm next door that works much more
efficiently and effectively... Firms have to learn
how to handle a matter through Zoom.®

75

Mayer and Davis (n 39).
76
77

Mayer, Davis and Schoorman, ‘An Integrative Model of Organizational Trust’ (n 38) 712. See also an update to their model in 2007: Schoorman,

Mayer, Davis and Schoorman, ‘An Integrative Model of Organizational Trust (n 38).

78

79
80
81

82
83
84

Roy Lewicki and Barbara Bunker, ‘Developing and Maintaining Trust in Working Relations” in Roderick Kramer and Tom Tyler (eds), Trust in
Organizations: Frontiers of Theory and Research (Sage Publications, 1996) 114.

Up to 57% of clients find a lawyer with an online search engine: Clio, Legal Trends Report 2019 (Research Report, 2019). People who would use
the internet to find and retain a lawyer grew from 7% in 2005 to 38% in 2014: Minn Eagan, ‘Internet Is Now the Most Popular Way to Find and
Research a Lawyer, Says FindLaw Survey’, 7homson Reuters (Web Page, 17 April 2014) <https://www.thomsonreuters.com/en/press-releases/2014/
internet-lawyer-search-survey.html>.

Jack Newton, 7he Client-Centered Law Firm: How to Succeed in an Experience-Driven World (Blue Check Publishing, 2020).

Ibid 77.

Newton (n 79); Shay Namdarin, ‘Mapping The Client Journey At Your Law Firm To Design More Memorable Moments’ New Law Academy
(Blog Post, 2021) <https://www.newlawacademy.com/blog/mapping-the-client-journey-at-your-law-firm-to-design-more-memorable-moments>;
Teresa Matich, ‘How to Improve the Client Journey at Your Law Firm', Clio (Blog Post, 9 May 2018) <https://www.clio.com/blog/client-jour-
ney-law-firms/>; Hannele Korhonen, ‘Customer Journey Map for Customer-Centric Lawyers’, Lawyers Design School (Web Page, 14 May 2021)
<https://lawyersdesignschool.com/customer-journey-map-for-customer-centric-lawyers/>.

Jordan Furlong, Law Is a Buyer’s Market: Building A Client-First Law Firm (Law21 Press, 2017) 131-132.

Newton (n 79).

Macquarie, Law 2024: The Future of Legal Businesses (Report, 2021) 8.

11


<https://www.thomsonreuters.com/en/press-releases/2014/internet-lawyer-search-survey.html>
<https://www.thomsonreuters.com/en/press-releases/2014/internet-lawyer-search-survey.html>
<https://www.newlawacademy.com/blog/mapping-the-client-journey-at-your-law-firm-to-design-more-memor
<https://www.clio.com/blog/client-journey-law-firms/>
<https://www.clio.com/blog/client-journey-law-firms/>
<https://lawyersdesignschool.com/customer-journey-map-for-customer-centric-lawyers/>

We now look at three aspects of the client relationship —
and experience — in an online context: securing the client;
managing the relationship; and retaining the client, as
represented in Figure 3.
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SECURING CLIENTS ONLINE:
ACQUISITION

In today’s competitive legal market, distinguishing the

firm is ever more important as the legal market grows

and becomes increasingly accessible to clients. Deemed a
‘buyer’s market’,* clients now have access to a full range of
domestic and international, low-cost providers, generalists,
and specialists. This is even more so post-pandemic, as
according to the Clio Legal Trends Report 2021, consumers

open to the idea of working remotely with a lawyer rose
from only 23% in 2018 to 79% in 2021.% Having a client-
driven digital marketing strategy underpinned by a strong
foundation of trust is now imperative.

At the same time, the baseline expectation for lawyers is
that they can complete work competently. Differentiation
in the actual legal deliverables as between lawyers may

be insignificant.’” In today’s environment, characterised
by the ‘more-for-less’ challenge of client demand,

simply doing quality work may no longer be enough to
differentiate oneself or one’s firm from competitors.®

Meanwhile, in most firms, certain lawyers are more
naturally adept at developing business (‘rainmaking’)
than others.*” While their skills are highly valued in law
firms, some view this type of marketing as not fitting
with traditional professional ideals.” Further, though
rainmakers are great at attracting new work, their style
may not be as desired or needed by clients mid-way
through a matter; at this point, client priorities may
shift to completing the work efficiently and to a high

standard.”” Some firms therefore emphasise their “bench
strength” rather than any one individual.”

Though the pandemic brought attention to doing business
online, acquiring clients online is not new for lawyers.”
Activities such as business development, marketing, and
‘client relationship management’ (coordinating the firm’s
interactions with clients) have become a central focus

for many types of law practice such that lawyers or staff
possessing these skills are now in high demand.”

Business development involves pursuing opportunities
by cultivating relationships; identifying new markets; and
generating long-term value by conscientiously servicing
clients.”” Marketing covers the broader communication
and ‘interface’ with clients, intending to enhance market
reputation.” An example illustrates the difference. In the
case of a legal newsletter, marketing involves a general
communication to show upcoming legal developments;
while business development involves a customised
communication for selected clients fitting their unique
situation.”

Broadly speaking, the steps in a legal marketing

process involves:

A. Client Identification — understanding the
marketplace and identifying the client or type
of client;

B. Strategy — designing a client-driven marketing
strategy to meet their needs; and

C. Consultation and Conversion — acquiring and
converting clients.

85 Furlong (n 82).

86 Clio, Legal Trends Report 2018 (Research Report, 2018) <https://www.clio.com/resources/legal-trends/2018-report/> (‘Legal Trends Report 2018);

Clio, Legal Trends Report 2021 (Research Report, 2021)_<https://clio.drift.click/ltr-2021> (‘Legal Trends Report 2021).

87 Newton (n 79) 45.
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The ‘more-for-less’ challenge was one of three drivers of change (others being liberalisation and information technology) foreseen by Richard Suss-

kind in his seminal book: Richard E Susskind, Zomorrows Lawyers: An Introduction to Your Future (Oxford University Press, 2nd ed, 2017) 3.
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Lawyers (Globe Law and Business, 2nd ed, 2020); Jane Fenton, Anna Grutzner and Brian Kogler, 7he Rain Dance: A Marketing Book for Lawyers
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University of Illinois Law Review 1005, 1018; Gregory Siskind & Deborah McMurray, 7he Lawyers Guide to Marketing on the Internet (American Bar

Association, 4th ed, 2017) xiii.
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by reference to the Oxford Dictionary and Wikipedia.
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A Practical Handbook for Lawyers (Globe Law and Business, 2nd ed, 2020).
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When they are based on the real values and capabilities
of the firm, these processes all build trust, and lead to
the fourth and most important outcome — satisfying,
potentially ongoing client relationships.

A. CLIENT IDENTIFICATION

The internet has changed the marketing of law firms, and in
the process legal practices have become publicly accessible
and transparent instead of exclusive and mostly hidden.”®
Marketing processes have evolved too, from mass-marketing
to building direct and deeper relationships with carefully
selected groups.” In marketing terms, defining the target
audience is similar to defining a ‘persona’ — or categorising

a consumer based on factors such as demographics,

age, location, psychographics (meaning attitudes and
aspirations), values and beliefs. Where the target clients

are organisations, a ‘client map’, a document charting the
structure of the client’s organisation, key decision makers
and stakeholders, may also be helpful here in pinpointing
where trust is situated and which relationships should be
the focus of attention.'"

To identify their target or desired clients, law practices
should have a clear view of where they themselves fit

in the market, the services they can offer, and to which
type of clients. This activity will impact their ability

to generate trust with their clients. For example, firms
may serve a high-volume market with lower margins or
a low-volume market with higher margins. The former
is typically associated with a more generalist practice,
while the latter requires technical qualities and social
capital (an established client-base and referral network).
This step will also be influenced by practice size. Sole
practitioners are more limited by time constraints, having
to juggle the tasks of building new client relationships,

increasing market reputation, and developing the
practice’s offering — all while servicing existing clients.
However, being a smaller, local practice typically means
that a closer relationship with higher degrees of trust is
easier to build. By comparison, for larger firms, where
multiple different lawyers or rotations may be servicing
a client simultaneously, it is more important to focus on
building perceived trustworthiness — based, of course,

on actual trustworthiness — through the firm’s brand, as
well as defining the scope of which markets and practice
areas on which to focus expertise. The higher the level of
trust between client and lawyer/partner (meaning, the
extent to which the features of benevolence, integrity
and competence are present) and the more robust the
relationship, the less price matters and the greater the
barriers for competitors.'®! Loyalty can prevent clients from
moving to competitors.

B. STRATEGY

An overall marketing strategy involves generating awareness,
building a brand/profile, identifying opportunities, and
then executing activities to achieve a goal, profit or other
objective.'** For lawyers, this is generally achieved by
attracting clients, building trusted relationships with them,
and then acquiring more work through referrals. This
involves both understanding the basics (know what the
firm does, and is doing on a day-to-day basis) and also the
big picture (vision for what type of business is the goal).'”
Perceived trustworthiness and being recommended by
others remain the most effective forms of advertising, both
generally for business and for lawyers too.!*

The relevance of the internet to trust is that it has
substantially increased the ease with which consumers can
verify such word-of-mouth recommendations. Marketing

98
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Stephen Revell, “The 10 Fundamental Elements of Business Development in Stephen Revell (ed), Business Development: A Practical Handbook for
Lawyers (Globe Law and Business, 2nd ed, 2020).
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literature calls this ‘electronic word of mouth’ or ‘e-WOM’
— a term covering all online statements that consumers

itself can shape, and describe how firms are using them to
improve their perceived trustworthiness online

make about companies, products, and services.'” These

statements provide the ‘social proof” of a company’s or
professional’s trustworthiness. Social proof is a psychological
phenomenon,'* commonly accounted for and used in
digital marketing, whereby people seek out the reviews
and recommendations of others before making decisions,
including purchasing.'”” Social proof for lawyers and law
firms includes these testimonials and reviews made by
clients and industry peers. It is also generated by an
individual’s and/or organisation’s social media profile and
website.'”® We now look at social media and websites — the
two most salient sources of social proof that a law practice

10

Communicating
Your Message

Design
Navigation

Professional Biographies

Content

Interactivity, Engagement +
Social Outreach

Site Search

Site Optimization + Online
Awareness (SEO)

Mobility

Site Hygiene + Usability

Websites

Websites are one of the first opportunities to establish trust
with a prospective client. It provides the most accessible
and visible means of communicating essential information
such as firm values, expertise, credentials, and contact
information.'” Content Pilot, a digital branding strategy
firm, analysed the websites of the top 50 global law firms
(by revenue) using a framework of 10 ‘Foundational Best
Practices’ (Table 1).""° Notably, the average across all firms
rose from 68.7 or ‘fair’ in the 2016 study to 76.2 or

The firm’s ‘Message’ is conveyed in a way that will resonate with clients

Having a consistent look and feel (logos, web design, colour choices) with
mobile-compatibility

Ensuring visitors can find all relevant information and site features

Detailed experience is listed, current photographs, social media links and
professional personality comes through

All elements of website, such as graphic images, texts, news, articles, careers

pages are relevant and engaging''

Interactions, share functionality, and access to additional content including
multimedia, blogs, social media, alumni portals, social responsibility

Good search functionality, results are intuitive and resources easy to find

Site is optimised for search engines — website is high on the organic (or
natural) search engine results page for specific searches by users

The website is optimized for smart phones, so brand integrity and user
experience are maintained

Site is secure, accessible and functions on latest browsers, without error pages,
and with correct spelling/grammar

Table 1: Top 10 Best Practices for Law Firm Websites
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108 See Jeff Lantz, ‘Build an Integrated Marketing Platform Using Your Website, Social Media, and Online Reviews' (2021) 38(5) GPSolo 43.

109 Gregory H Siskind, Deborah McMurray and Richard P Klau, 7%e Lawyers Guide to Marketing on the Internet (American Bar Association, 2007) 30.

110 Content Pilot, How Do They Measure Up? 2020 Global 50 Websites: Ten Foundational Best Practices (Whitepaper, 2020) 12. Only two of the
fifty firms ranked ‘excellent’ (McDermott Will & Emery and Winston & Strawn), while only one Australian law firm, Herbert Smith Freehills

ranked in the top 50, ranked 9th. (Note that Content Pilot use their own scoring metric, assigning numerical scores instead of using percentages).
11 McDermott Will & Emery (86.8) and Winston & Strawn (86.3) scored the highest, while the lowest scoring firm ranked fair (63.3).

112 Siskind, McMurray and Klau (n 109) 29.
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‘good’ in the 2020 study — signalling that firms are now

actively curating and improving their websites to align with

marketing industry best practice.'"!

Messaging and content

To foster trust it is important to include a web page

that provides a firm’s story, incorporating the firm’s
mission, values, and history. Clients want a lawyer and
law practice they can relate t0.'”® ‘Proof points’ are also
needed — reasons and evidence for why a client should
hire that lawyer or firm to handle a legal matter.""* We
have mentioned social proof from other consumers,

but websites themselves can include testimonials and
other forms of proof, such as their lawyers’ credentials
and industry awards or the firm’s pro bono and social
justice commitments — markers of the firm’s competence,
integrity, and dependability. These features are vital given
potential clients might visit several law firm websites in
the course of choosing their lawyer. These elements are
also likely to maximise a visitor’s ‘dwell time’ or the
length of time they spend on the website. In this respect,
the website content should be relevant and current, and
should also align with the ‘target audience’ or the client
base identified earlier. For small firms, where budget is

concerned, design is less important than ensuring that the

website provides friendly and efficient help. '

Chatbots

To provide quick assistance, integrating chatbots into
the website may be an option. Chatbots are software
that perform automated tasks, most commonly having

a conversation with a human who has visited the site.''
This can potentially build trust through interactivity and
generating an immediate response (we pick up on the

importance of a speedy response time shortly). However,
technology is only an enabler, not a replacement for
building that initial trust. Research also shows that
ultimately, many clients just ‘want to deal with a person,
whether it’s a phone call or Zoom call’ so the option to
transfer to a real person should always be available.!"”

Blogs

Like many other businesses, law firms use blogs or
‘blawging’''® on their websites to establish expertise, show
diligence in a given field and to promote trust in the
firm’s practice over its competitors.'”? Another strategy

is for lawyers to enter marketing agreements with sites
like Mondag, or similar websites that provide coverage

of legal analysis.'® Generally, in exchange for supplying
content, lawyers and their firms receive exposure to global
audiences and build their reputation — and social proof —
as a trusted advisor in the area.

Podcasts and videos

Even before COVID-19, lawyers were increasingly
becoming involved in a range of legal podcasts and videos.
About three quarters of the Am Law 100 (firms ranked in
the top 100 by gross revenue in the US) have active ‘firm
podcasts’ across a range of topics.'*! Even more recent,
during the pandemic lawyers have been using TikTok'** to
create educational, informational or lifestyle videos. Law
firms too have either used the app as a marketing tool'*
or otherwise supported their lawyers in using it.'*

Social Media

Social media is the collective term for online
communication channels that facilitate the interaction

113 Jeffery W Lantz, The Essential Attorney Handbook for Internet Marketing, Search Engine Optimization, and Website Development Management (Es-

quire Interactive, 2009) 84-85.
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2021) 34.

118 Sarah Mui and Lee Rawles, ABA Journal Annual Blawg 100 2014’ (2014) 100(12) ABA Journal 35.
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and sharing of information. It provides a powerful
platform for awareness (including among new audiences,
free of the paywalls and timelines of traditional print
media), networking and client acquisition.'” In a
profession where work is based on connections and
reputation, social media provides an attractive, immediate
and efficient way to maintain relationships without

the costs (or sometimes inconvenience) of in-person
interactions.'”® According to the 2020 American Bar
Association Technology Report, 81% of lawyers in the US
maintain a presence on at least one social media platform.
Law firms are increasingly using social media as part of
their marketing too. Many firms now encourage their
employees to use LinkedIn and consistent firm branding
to present a recognisable, ‘professional” image.'”” Finally,
some lawyers use social media as platforms to educate the
public and generate goodwill and trust.'®

This contributes to an increased blurring between
personal and professional lives, and there have been many
instances of lawyers incorporating these apps as part of
their wider marketing strategy to simultaneously engage
the public, generate awareness of a personal/firm brand
and to promote their expertise.'” However, as Maister et
al note, in relation to building trusting relationships with
clients, social media is a neutral tool, meaning it is neither
‘for’ nor ‘against’ trust-building — it simply provides

a ‘wider range of tools with which to create, or foil,
trust.’** Lawyers need to distinguish between using social
media as, for example, a ‘vehicle to blast out the digital
equivalent of highway billboards to mailing lists at zero
marginal cost’, and a powerful means to build sincere and
trusting relationships.’!

C. INITIAL CONSULTATION AND CONVERSION

The end goal of any client engagement is to ‘convert’

the website viewer/visitor into a client — so this early
connection with the firm is critical. Much of this will
turn on establishing a first impression of trustworthiness,
including whether the website is responsive and whether
the firm responds quickly to contact requests or phone
calls. Responding quickly to phone calls has been found
to be the most important factor for potential clients
choosing a lawyer.'* Even post-pandemic, the Clio Legal
Irends Report 2021 found that when first reaching out to
a law office, traditional forms of communication, whether
in-person or by phone, remained top preferences among
clients. This is not surprising given that clients contact
lawyers when they are most vulnerable and most in need
of a strong sense of trust from someone. This leads to the
importance of the first greeting.

Greeting

The first step in creating a positive relationship with the
client is the client ‘greeting’. In this opening stage, the
lawyer needs to consider the client’s perspective. Facing
a legal issue is new or unfamiliar territory for most
people.’® As mentioned, lawyers deal with people most
often in situations of uncertainty, conflict, hostility, and/
or stress. The client probably does not wish to be there
and is likely to be experiencing negative feelings.'** Even
if they have seen a lawyer before, they might not have
been ‘socialised’ into the process of interacting with a
professional (lawyer) online.'® The strategy Hyams et al
suggest — using the walk from the waiting room to the
office to settle nerves and engage in appropriately friendly

125 Melissa Castan and Oyiela Litaba, ‘Lawyers’ Conduct and Social Media: Tips and Traps' (2012) 110 Precedent 26, 110; Shelley Dunstone, ‘Online
Social Media — Minefield or Goldmine?” (2010) 32(8) Bulletin 18, 18—19; Stephen Stine and Joshua Poje, “The Good, the Bad and the Ugly of
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chat'®® — is not available online. Being online might
diminish the lawyer’s ability to pick up on the client’s
feelings, and the tone of the conversation may become
more transactional than FtF. Bastress and Harbaugh note
how online communication can been seen as ‘businesslike,
depersonalized and lacking in the emotional content’ of
FtF communication, and that informal chat is important
online to promote good working relationships.'”” At the
same time though, where both lawyers and clients are
working from home, lawyers may feel they can be, in
partial contrast, instantly informal — and as mentioned,
there is some research to show that the relational quality
of online communication is often still present.'*® In other
words, being online does not automatically mean cold and
official. But in some contexts, ‘too much’ informality can
be insensitive or just not suitable given the wider purpose
and content of the meeting.'”

The Pitch

From a marketing perspective, this first conversation also
includes elements of a ‘pitch process.”** This is where the
lawyer explains why they should be trusted and are best
placed to serve the prospective client. As Cramond and
Randell-Khan note, ‘the art of writing a persuasive pitch is
also about thinking differently — thinking about seeing the
world through the client’s eyes — so that the firm shows an
understanding of the client, its business and legal needs.’
141 Effective pitches seek to anticipate the problems the
client faces and offer some initial and practical guidance
on how the firm would solve such a problem, highlighting
the firm’s expertise (or competence) and track record

(or reliability).

Expectation Management

Each interaction with a client should involve different
forms of ‘expectation management’:

* about the lawyer (their expertise/scope, costs, and
approach to communicating with and updating
the client);

* the law practice;

e about the purpose of the meeting and how it
purp g
relates to subsequent meetings;

* the client’s legal options and likelihood of success;
and

* the legal profession, the law, and the legal system
generally.

Regarding the first point, it is important for the lawyer

to convey their approach to communication. This is
especially so when WFH has blurred the boundaries
between home and work.'*> Zadow et al surveyed over two
thousand University employees in 2020, finding that

being in a constant state of hyper-vigilance
awaiting work notifications at home can affect
metabolism and immunity, creating susceptibility
to serious health problems such as infection,

high blood pressure and depression... '

Zadow et al’s study confirmed that answering calls or
responding to emails outside work hours can have serious
health implications, both mental and physical.' The
OLSC reported that ‘out of hours’ communications

with clients can create ongoing expectations that may be
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Amy Zadow, ‘Do You Answer Emails after Work Hours?’, Law Society Journal (online, 9 May 2022) <https://Isj.com.au/articles/do-you-answer-

emails-after-work-hours/>; Amy Jane Zadow et al, ‘Predicting New Major Depression Symptoms from Long Working Hours, Psychosocial Safety
Climate and Work Engagement: A Population-Based Cohort Study’ (2021) 11(6) BMJ Open 1.

144

ment: A Population-Based Cohort Study’ (2021) 11(6) BM] Open 1.
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 <https://lsj.com.au/articles/do-you-answer-emails-after-work-hours/>
 <https://lsj.com.au/articles/do-you-answer-emails-after-work-hours/>

unrealistic and diminish a healthy work/life balance.'®
This applies to the client too. In other words, a lawyer
should not expect a client to routinely reply to emails or
calls out of hours. As for the last point listed, clients may
have misconceptions about their legal entitlements and
the nature of the legal system and will need to be educated
by the lawyer. Ultimately, many of these will need to

be covered not only in the initial consultation but, if
engaged, on an ongoing basis.

Costs

Studies are mixed on the importance of cost: projected
cost is a significant influence on a client’s choice of
lawyer; however, quality of service and reputation (part
of trustworthiness) have also been found to be critical. 4
In any case, costs disclosure and reasonable billing are key
components of trust and fairness for clients. Indeed, they
are now mandatory parts of a lawyer’s legal duties and
professional obligations.'

In the section on client engagement and matter
management, below, we continue this discussion of

the initial consultation and then reflect on the entire
‘journey’ or matter management with the client. We
show how to cultivate the cognitive and affective aspects
of trust — or how to provide competence and show
benevolence and concern towards the client, from the
start and right through. Having just mentioned the duty
of cost disclosure, first we turn to more of these duties
to demonstrate their centrality for trust in the online
client relationship.

145 Office of the Legal Services Commissioner, Annual Report 2020-2021 (n 17) 12.

146 H Ronald Moser, David Loudon and Robert E Stevens, ‘An Empirical Analysis of the Public’s Attitude Toward Legal Services Advertising’ (2014)

35(2) Services Marketing Quarterly 105, 121.
Y7 Legal Profession Uniform Law 2014 (NSW) (‘LPUL) s 174(1).
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SECURING CLIENTS ONLINE: A. DUTY OF COMPETENCE
PRUFESSIﬂNAL AND LEGAI. DUTIES A solicitor must deliver legal services competently,

148

diligently and as promptly as reasonably possible.
The client’s perceptions and experiences of the lawyer’s
competence are key to cognitive-based trust, which

is (along with affective-based trust) one of the main
types of trust.'® There are additional considerations
when practising online. During the dot-com boom in
the late 1990s, the concept of ‘digital literacy’ emerged
(or ‘the ability to both understand and use digitised
),"**which evolved into ‘technological
competence’; though both terms are used. Belshaw,

a technologist scholar, identifies eight ‘C’ elements
constituting technological competence, to which Jones

has applied to the legal profession (Table 2)."!

Professionals are, or ought to be, marked out by the
exercise of independent judgment, their specialist
expertise and care for their clients, and a public interest
commitment. These standards are articulated and enforced
by the conduct and practice rules and the disciplinary
and other liability regimes. On one level, these standards
and rules simply transfer to the new, online context.
Nonetheless, the digital realm does bring novel challenges
and risks. In this section, we discuss a number of possible
risks, including to the duty of competence

(and specifically technological competence); misleading
and deceptive conduct; confidentiality and duty of care
(including cybersecurity); implied retainers; privacy; and
professionalism. These represent both risks to the client,
including breaches of trust, but also to the esteem in
which the profession as a whole is held.

information’

Adapting the use of technology to different cultural contexts e.g., within the
workplace

1 Cultural

.. Fluency in navigating technologies e.g., the menus and files involved in a case
2 Cognitive

management system
Using technology in different ways e.g., using cloud technology to collaborate

3  Constructive . . . .
in real-time with clients

Communicating in a way that demonstrates acknowledgement and use of
4 Communicative appropriate assumptions and norms e.g., including an appropriate digital
signature when using email

Managing self-learning and solving problems in the digital environment e.g.,

5 Confident . ..
lawyers adapting to new technology and training
6  Creati Doing new things to discover new solutions e.g., creating e-discovery systems
eative . . .. .
which can also facilitate communication online
7 Critical Questioning assumptions e.g., lawyer questioning how accessible new
c

technologies are for their client base

Using technology to support the development of society more generally e.g.,
8 Civic online law clinics to provide free legal advice pro-bono, especially where travel
or distance is otherwise prohibitive

Table 2: The 8 Cs of lechnological Competence

148 Legal Profession Uniform Law Australian Solicitors' Conduct Rules 2015 (NSW) (ASCR) r 4.1.3.
149 Mayer, Davis and Schoorman (n 38), Luhmann (n 42).
150 Paul Gilster, Digital Literacy (Wiley, 1997) 2.

1

w

1

w

Emma Jones, ‘Digital Lawyering Skills' in Emma Jones et al (eds), Digital Lawyering: Technology and Legal Practice in the 21st Century (Routledge,
2021) 344-345 (‘Digital Lawyering: Technology and Legal Practice’).
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These attributes mirror many of the skills of the O-shaped
lawyer (see Figure 9 below), for example, being open

to trying new digital solutions, or using opportunities

to incorporate digital technology in innovative ways.
Similarly, Hunter sees digital literacy as the ability

to locate internal and external information quickly,
looking beyond just black letter law (cases, legislation

and precedents) to using all the freely available business
resources and information available today online.'>?

Regarding ‘cognitive’ competence, when working online,
the same access to documents, files and information
should be available as in the normal course of business
in the office.”®® Lawyers should be adept in being able to
provide access that is reliable and available even on short
notice, alongside generating regular, readily accessible
backups in the event of a data loss. Lawyers today also
need to be able to assess whether using online technology
to interview, counsel or negotiate is appropriate for

each circumstance (for example where clients have poor
internet connections). Technological competence may
additionally include obtaining more general, technical
skills such as how to set up a videoconference effectively
to ensure privacy and prevent Zoom-bombing (by using
strong passwords, paying for enterprise tier security, and
securing recordings/transcripts), or being able to judge
whether an email needs to be encrypted.

In Australia, digital literacy is increasingly seen as an
essential aspect of legal practice and, as with working

offline, reasonable standards of care apply. However,
unlike in the US"**and Canada'® (or certain states/
provinces within them) there has not yet been an express
inclusion of technological competence as part of the
legislated duty of competence.

B. PROFESSIONALISM AND MISLEADING
AND DECEPTIVE CONDUCT

On one level, securing clients, online or in person,

is simply a matter of business development. In an
increasingly competitive market, practitioners might be
tempted to over-sell their expertise’*® or otherwise present
‘perfect versions of themselves’ online.”” But pursuing
opportunities can morph into being or appearing
unprofessional."*® Further, lawyers need to be able to
substantiate their marketing claims.

The widely reported case of Sydney-based lawyer,
Dominique Grubisa, is illustrative."”” Grubisa

was sanctioned for selling online training courses,
misrepresenting she held all the appropriate financial
services licences, and for encouraging her students to use
data from the Family Court list for improper purposes
(such as to identify people in financial distress so as to buy
their undervalued properties). What constitutes acceptable
means of seeking out clients sits within a wider debate
about the erosion of professional identity and civility in
the profession.'®

152

For example, being able to use Google to find business information such as market commentary, databases, and statistics. Jan Hunter, ‘Digital

Literacy in the Workplace: A View from the Legal Sector’ (2018) 35(2) Business Information Review 56, 57.
153 Raymond H Brescia, ‘Ethics in Pandemics: The Lawyer for the (Crisis) Situation’ (2021) 34(2) Georgetown Journal of Legal Ethics 295, 316-317.

154

sional responsibility/publications/model rul

American Bar Association, ‘Model Rules of Professional Conduct’ r 1.1, cmnt 8 (Competence) <https://www.americanbar.org/groups/profes-

es_of professional conduct/rule 1 1 competence/comment on rule 1 1/>. (‘lawyer should keep

abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology’). At time of writing, 40 US

states have adopted the duty of technology competence: Robert Ambrogi, “Tech Competence’, LawSites (Web Page) <https://www.lawnext.com/

tech-competence>.

155 “Model Code of Professional Conduct’, r 3.1-2[4A]-[4B], Federation of Law Societies of Canada (October 2019) <https://flsc.ca/national-initiatives/
model-code-of-professional-conduct/>; Ronald Davis and Bree Pierce, ‘Lawyers in a Digital Age: Emergent Duty of Technological Competence’,

The Lawyer’s Daily (online, 7 December 2021) <https://www.thelawyersdaily.ca/articles/32014/lawyers-in-a-digital-age-emergent-duty-of-techno-
logical-competence>. While Ontario only had guidelines on the duty, in a recent case Worsoff v. MTCC 1168, 2021 ONSC 6493, Justice Fred-
erick Myers declared: ‘Counsel and the court alike have a duty of technological competency’ [32(g)], leaving only Prince Edward Island, British

Columbia and Nunavut to elide the duty.
156

(online, 1 September 2021)

<https://lsj.com.au/articles/balancing-legal-

Justine Rogers and Peter Dombkins, ‘Balancing Legal Project Management with lawyers’ professional obligations’, 1 September 2021, LS/ online,

broject-management-with-lawyers-professional-obligations/>.

157 Evan Shirley, Lawyers, Social Networking, and How to Avoid Falling into Ethical Traps (2011) 14 Hawaii Bar Journal 123, 127. See discussion
below at Professionalism (fit and proper conduct) in relation to Sydney-based lawyer Dominique Grubisa’s misrepresentations about holding all

appropriate financial services licences.
158 Revell (n 95).

159

22-079MR Dominique Grubisa Receives Four-Year Bar’, Australian Securities ¢ Investments Commission (Media Release, 5 April 2022) <https://

asic.gov.au/about-asic/news-centre/find-a-media-release/2022-releases/22-079mr-dominique-grubisa-receives-four-year-ban/>.

160 Bagust (n 90) 36. For discussion in US see Justice O’Connor’s dissent in Edenfield v. Fane, 507 US 761, 778 (1993) (O’Connor J, dissenting);
Shapero v. Ky. Bar Ass'n, 486 US 466, 485 (1988) (O’Connor, ], dissenting): whereby a decade after Bates has led to ‘increasingly unprofessional

forms of attorney advertising to be protected speech.’
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The solicitors’ conduct rules stipulate that lawyers must
ensure that any advertising, marketing or promotion is
not false; misleading or deceptive; offensive; or prohibited
by law.'! Moreover, they must not convey a misleading
or deceptive impression of specialist expertise.'®* The
Australian Consumer Law (ACL) also protects consumers
against misleading and deceptive conduct, including by
lawyers.'® As tools like social media increase in usage,
lawyers need to ensure all statements, including posts or
comments by visitors to websites or third parties abide by
consumer law and the conduct and practice rules.*

C. IMPLIED RETAINERS AND TERMS

Lawyers should also be aware that marketing techniques
such as questionnaires, chat bots or the use of social
media can inadvertently create lawyer-client relationships
or an implied retainer, giving rise to professional duties
of care and confidentiality.'® For example, a family

friend might ask you via Facebook for your views on a
legal issue they’re facing, and that casual medium could
impel you to give an off-the-cuff response that is taken

as legal advice. In Carmody v Priestley & Morris Perth

Pry Ltd"* the court found that in similar circumstances,

it was reasonable for the client to expect the advice to

be specific, prudent advice. The lawyer had not warned
that their communication should not be relied upon as
fully considered advice. It is good practice to maintain a
written record of advice given with warnings on its limited
nature. Moreover, though the standard of care can be
raised if lawyers hold themselves out as having specialist
knowledge, the principle does not work in reverse. Giving
‘free’ advice online does not lessen the standard of care —
of the ordinary skilled professional — that is required.

D. PRIVACY

In conducting business online, infringing the privacy of
clients through, for example, a data breach can not only
destroy their trust, but it may also breach privacy laws.
Privacy rights fall under the purview of the Privacy Act.'"
Bender at al summarise the Australian privacy principles as:'

1. Open and transparent management of personal

information

2. Anonymity and pseudonymity

3. Collection of solicited personal information

4. Dealing with unsolicited personal information

5. Notification of the collection of personal
information

6. Use or disclosure of personal information

7. Direct marketing

8. Cross-border disclosure of personal information

9. Adoption, use or disclosure of government
related identifiers

10. Quality of personal information

11. Security of personal information

12. Access to personal information

13. Correction of personal information

Complaints under the Privacy Act are made to the Office
of the Australian Information Commissioner (OAIC).
The Commissioner may mediate directly with the
organisation to solve the complaint or, on their own
initiative, decide to investigate an act or practice that may
be a breach of privacy.'®

68

161 ASCR (n 148) r 36.1.

162

specialist accredited by the relevant professional association.
163

164

Ibid r 36.2: lawyer must not use the words “accredited specialist” or a derivative of those words (including post-nominals), unless the solicitor is a

Competition and Consumer Act 2010 (Cth) sch 2 s 18 (‘Australian Consumer Law’).
Mark Bender et al, Marketing and the Law (LexisNexis Butterworths, 6th ed, 2020) 468; ACCC v Allergy Pathway Pty Lid (No. 2) [2011] FCA

74; Australian Consumer Law s 29(1)(f) prohibits false or misleading representations in the form of a testimonial by any person. Where comments

are inaccurate, untrue, out of date or incorrect, they will be misleading and the endorsement or publishing of them by a practitioner amounts to

misleading and deceptive conduct: Law Society of South Australia, Guidelines for Legal Services Advertising, Marketing and Promotion (Guidelines,

20 November 2012) 7 <https://www.lawsocietysa.asn.au/P

165

DF/Prof AdvertisingGuidelines.pdf>.
Tanya M Marcum and Elizabeth A Campbell, ‘Legal Marketing through the Decades: Pitfalls of Current Marketing Trends’ (2016) 6(2) St Marys

Journal on Legal Malpractice and Ethics 244, 253; John Gergacz, ‘Using the Internet to Attract Clients and the Attorney-Client Privilege’ (2006)
33(1) Rutgers Computer & Technology Law Journal 17; Carrie Pixler and Lori A Higuera, ‘Social Media: Ethical Challenges Create Need for Law
Firm Policies Lawyers and the Cloud’ (2010) 47(8) Arizona Artorney 34, 35.
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(2005) 30 WAR 318.
Privacy Act 1988 (Cth).
Bender et al (n 165) 805-808.
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Privacy Acr 1988 (Cth) ss 40(1A), 40(2) (even if there is no complaint).


<https://www.lawsocietysa.asn.au/PDF/Prof_AdvertisingGuidelines.pdf>

An organisation that seriously or repeatedly interferes with
the privacy of an individual or individuals may be subject
to civil penalties.””® It should also be noted recent
proposed amendments to the Privacy Act contain
significant reforms, some of which include greatly
increasing penalties, giving the OAIC new powers,
establishing a right to erasure of data, and enacting
specific rules to protect vulnerable groups. '”!

170 Tbid s 13G: Up to 2,000 penalty units for individuals ($420,000 as of writing) and 10,000 penalty units for companies ($2.2 million as of writing).
171 See Privacy Legislation Amendment (Enhancing Online Privacy and Other Measures) Bill 2021 (Cth) and more recently the: Privacy Legislation
Amendment (Enforcement and Other Measures) Bill 2022 (Cth).
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CLIENT RELATIONSHIPS ONLINE:
ENGAGEMENT AND MATTER
MANAGEMENT

How can lawyers sustain healthy, trusting relationships
with clients once they are ‘through the door’, including
when the interactions will be completely or mostly
online? The literature shows that clients feel satisfied with
their lawyers and are more likely to want to work with
them again if they sense that there is ‘rapport’ that is,

‘a relationship of understanding, empathy and trust'”>
between them. This rapport can then develop into a
deeper relationship of ‘trust and understanding’.'”? Yet,
typically, lawyers are not formally trained in how to
manage the relationship with the client, whether or not it
takes place primarily online. In this section, we examine
some of the main components and attributes of client
engagement or managing the relationship with the client
(as part of matter management), with a focus on the
online context and technological options to support.

Online or not, showing care for a client — exercising
so-called ‘soft skills’ and adopting a relational approach

— is a critical part of being a lawyer. Lawyers have always
used, or needed, soft skills, but the relevance of soft skills
(core emotional and social skills that support trusting
relationships) ‘may be increasing due to current challenges

facing the legal profession’.'”*

A 2012 meta-review by Susan Daicoff, a US law and
psychology scholar, sought to derive the ‘traits’ of
successful lawyers.'”> She found that top lawyers are
marked out by higher emotional intelligence and self-
management (stress tolerance abilities). Top young
lawyers and top women lawyers shared the same four
strengths: independence, stress tolerance, assertiveness,
and optimism."7® A lack of these strengths can, it follows,
contribute to ‘bad’ practice; as complaints data establishes,
there is a relationship between lawyers’ poor soft skills
and client dissatisfaction."”” Daicoff argues that without
soft skills training or learning how to relate to others,
lawyers may in practice ‘fill in the blanks’ with negative or

less-than optimal behaviour. This can then generate more
g
problems by increasing tension and conflict.””®

Rogers’s recent study of lawyers’ soft skills, drawing on the
research of Daicoff and of Kiser (a researcher in law and
social sciences),'” singles out five core capabilities. The

first four are fundamental skills with generalisable content:
self-awareness; self-management and self-development;
social proficiency; and leadership. The fifth category,
professionalism and ethics, can be seen as both a standalone
skill (requiring particular, situational ethical and behavioural
considerations as determined by the professional context),
and as a culmination or ‘goal’ of the attainment of the four
fundamental skills. These categories are:

Self-
awareness

Leadership

Ethics and
Professionalism

Self-
management

Social
proficiency

Figure 4: Skills needed for trusting relationships

Self-awareness, the ‘ability to recognize and understand
[one’s own] moods, emotions, and drives as well as

their effect on others’, is a ‘threshold requirement for
lawyers.'® These skills include the ability to overcome
biases in perception and the negative personal conditions
(stress and anxiety, aggressiveness, imposter syndrome,
and procrastination) that they can cause. Without
self-awareness skills, lawyers may struggle to correctly

172 Stephen B Goldberg, “The Secrets of Successful Mediators’ (2005) 21(3) Negotiation Journal 365, 366, cited by Joan Albert Riera Adrover, Maria
Elena Cuartero Castaner and Juan Jose Montano Moreno, ‘Perceptions of Trust-Building in Family Mediation (2020) 13(2) Negotiation and
Conflict Management Research 354.

173 Ki Kim, Nicole Cundiff and Suk Choi, “The Influence of Emotional Intelligence on Negotiation Outcomes and the Mediating Effect of Rapport:
A Structural Equation Modeling Approach’ (2014) 30 Negotiation Journal 49.

174 June Rogers, ‘Teaching Soft Skills’ (n 35) 10; Susan Swaim Daicoff, ‘Expanding a Lawyer’s Toolkit’ (n 35) 873.

175 Daicoff (n 35).

176 Tbid 820.

177 Tbid 804.

178 Tbid 807, 829-30, 834.

179 Kiser (n 35).

180 Thid 26.
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interpret situations and relationships and hence

behave inappropriately.'®' For example, assuming that
homogenous teams will naturally work better together,
which as well as being untrue, reflects biased and possibly
discriminatory thinking.

Self-management skills put self-awareness into practice.
They include the ‘ability to control or redirect disruptive
impulses and moods’ and, crucially for lawyers in client-
facing and adversarial roles, ‘to suspend judgment — to
think before acting’.'®* Covey points out that those who
cannot trust themselves, often have a hard time trusting
people - where *personal incongruence is often the source
of our suspicion of others’.'" On a practical level self-
awareness includes the ability to receive and implement
feedback, learn from mistakes, and manage stress.'** High-
stress occupations, like law, are particularly reliant on
self-management and self-development skills.'®

Social proficiency skills include collaboration and
teamwork, relevant for a lawyer’s relationship with
their juniors, colleagues, and clients. These skills also
require understanding others” views and empathy;
communication, persuasion and listening; cultural
competence; and the ability to ‘read’ others and to

see the world through their eyes. This accords with
Jones’s assertion that lawyers need a special set of client
skills, ‘a delicate blend of empathy and detachment,
approachability and boundary setting’.'®
with a CX perspective which prioritises empathy. To best

It also dovetails

serve the client, lawyers also require particular social skills
in questioning and interviewing; problem solving and
strategic planning; negotiating and advocacy. We delve
into these areas of practice, in the online context, below.

Leadership skills: Lawyers can take on a variety of
leadership roles, and the leadership skills required will
depend on the organisation and context. In general,
self-awareness and social proficiency skills are considered
necessary for effective leadership, as are other leadership-
specific skills, like vision, passion and integrity, capacity
to inspire others, and the resilience needed to receive and
process feedback.'®

Finally, professionalism and ethics requires the ability to
recast knowledge and practice in terms of accountability
and responsibility to other people, including the client,
juniors, colleagues, and other institutions, principally,

the court. This can be seen as a standalone skill but also
as involving the fundamental skills above, and indeed the
culmination of these other skills.

Sparrow argues that teaching has not kept pace with
these findings, and that these relationship management
skills should be explicitly taught and developed at law
school.®® There are relatively few articles and books

on lawyer-client (and lawyer-lawyer) communication
and care. Those in existence tend to assume that the
interactions will be FtF and/or assume that being online
makes client care more complicated.’® To elaborate on
the last point, research is premised on the view that FcF
communication ‘incorporates an abundance of social
information (including verbal and non-verbal cues)” while
online communication ‘contains far less information

of a social nature’.’® This paucity of social information
is said to apply especially to text communication (for
instance, email) versus audio-visual (for instance online
conferencing). Some twenty years ago, an American
lawyer, Jorge Amieva, advised lawyers to use online
communication as no more than a supplement to FtF
interactions.'! His concern was that lawyers would

18

-

Ronald E Wheeler, ‘Soft Skills: The Importance of Cultivating Emotional Intelligence’, (January/February 2016) 20(3) American Association of

Law Libraries Spectrum 28, 29: ‘Good self-management is not possible without self-awareness’ and ‘self-management informed by self-

awareness provides the tools to deal with various situations’ 30-1.

182 Daniel Goleman, “What Makes a Leader?’ (1998) 76(6) Harvard Business Review 93, 95.

183 Covey and Merrill (n 2) 13.
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Joshua D Rosenberg, ‘Interpersonal Dynamics: Helping Lawyers Learn the Skills, and the Importance, of Human Relationships in the Practice

of Law’ (2004) 58 University of Miami Law Review 1225, 1226; Susan Swaim Daicoff, ‘Lawyer, Form Thyself’ (2015) 27 Regent University Law

Review 205, 208.
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The Legal Technologist 25.
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over-rely on the new medium and use it as an excuse for
never having to learn and exercise important interpersonal
skills, such as being attentive, empathetic, co-operative,
and responsive. In other words, Amieva feared that

being online would worsen the worst of lawyer-client
relationships, in which the lawyer is, as he put it,
insensitive and arrogant, or at best impersonal. He saw

it as critical for lawyers to use a combination of FtF and
online, and at least conduct the initial meeting in person.

Since Amieva was writing, technology has been developed
to alleviate some of the problems of engaging and relating
with the client online. Indeed, the technology itself

is known as client relationship management (CRM)
systems. Examples include Salesforce, Hubspot, Microsoft
Dynamics, iManage and Clio."* They aim to improve

Kiser’s research on skills valued by clients

lawyer-client trust. We discuss the potential of such
technologies further below.

A. RELATIONAL SKILLS

Research shows that lawyers need to be able to offer a
wider set of skills and expertise to clients than traditional
legal knowledge only. In his book addressing ‘soft skills” in
lawyering, Kiser, mentioned above, synthesized research
assessing clients’ and lawyers’ perceptions of the ‘most
important attorney traits, qualities, characteristics and
habits’.'”* These were conspicuously different to those
which lawyers thought would be valued by clients.

Lawyers’ views on skills valued by clients

Communication with clients: keeping them informed
and responding to their queries and questions

Attentive listening skills

Responsiveness to — and anticipation of — clients’ needs,
interests, and goals

Explanations of practical issues — fees and costs

Strategic problem solving, legal advice, and case/project
management

Understanding clients’ needs, expectations and
priorities

Empathy and compassion
Respectfulness
Legal expertise/knowledge of the law

Trust

Legal expertise and competence
Maintenance of client confidentiality
Punctuality

Skills in risk mitigation

Honouring commitments

Delegation and management skills

Integrity and trustworthiness
Objectivity in assessing solutions and outcomes
Courtesy and respect for others

Trial-preparation skills

Table 3: Skills Valued by Clients

192 Clio Connect is a secure communication portal that provides access to documents, communications and other case information, minimising

follow-up time on minor updates while also reducing costs.

193 Kiser (n 35) 32-33. We note that ‘trust’ is at the bottom of the clients’ list. It is unclear from Kiser’s synthesis of the studies that he used to devise

these lists how ‘trust’ was spoken about by clients and/or if it was a quality that was prompted by the interviewer(s) in the studies. Overall, it is

unsurprising that trust might be last of those listed since the concept is elusive and not immediately meaningful without a context. Indeed, trust is

evidenced by the more specific interpersonal and problem-solving skills that feature above it.
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Kiser also noted how professional contexts can also

give rise to challenges sometimes more ‘personal’ than
‘professional’ in nature. The lawyer-client relationship
often involves clients sharing sensitive, intimate details
with lawyers; interactions with clients can be ‘profoundly
personal’, and ‘not a mere cognitive exercise’.'”* After a
weighting of the study results to reflect their sample sizes,
Kiser concludes that while clients and lawyers may define
‘attorney effectiveness” differently, ‘both attorneys and
clients indicate that soft skills — what we have framed as
core relational skills — are more important than hard skills’.

In the US, Sparrow examined the findings of the 2016-7
Whole Lawyer surveys and reports, highlighting how
‘[client] confidentiality, timeliness, commitment, integrity,
respect, listening, responsiveness, diligence, strong work
ethic, and attention to detail’ were deemed by employers
to be ‘the top ten foundation skills’.'”

Howieson and Rogers’ Australian study of law students
participating in lawyer-client role play, detailed further
below, found that if the elements of procedural justice
(respect, neutrality participation, trustworthiness) were
present, the “clients” were more likely to co-operate with
the “lawyers”, and generally felt satisfied with the meetings
and viewed them as fair."

In some practice contexts, these, and other components
of ‘client care’, have been formalized via management
disciplines and methodologies, for instance those
depicted in the T-shaped lawyer (Figure 5). The vertical
bar of the “T” represents traditional legal knowledge

and skills, while the horizontal bar reflects other non-
traditional knowledge, skills and expertise. Legal Project
Management, for instance, is an example of how client
care has been more explicitly formalised. It includes core
relational skills, many of which were regarded favourably
by clients in Kiser’s research: communication, disclosure,
planning, reporting, and reflecting.'”” These methodologies
require different levels of familiarity with technology. We
explored above what that technological knowledge might
involve, in relation to the duty of competence.

Al.and Data | Change Design Ptﬁ.g:;t Business
Analytics || Leadership Thinking Manag]ement Leadership
Legal
Knowledge
and Skills

Figure 5: The T-Shaped Lawyer '

As a final point here though, another model showing the
relational qualities that might be required of a lawyer is
the ‘O-Shaped’ lawyer, designed by a UK in-house lawyer
(Figure 6) and mentioned above. The ‘O’ represents the
lawyer being ‘rounded’ and skilled in five components:
optimism (positive outlook), ownership (accountable),
open-minded (flexible, willing to learn and take sensible
risks), opportunistic (curious, willing to try new things),
and original (creative, problem-solver).'”

Ownership

o=

Optimistic Original

Open-minded Opportunistic

Figure 6: The O-Shaped Lawyer
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Certain lawyer models will be more or less applicable
depending on the practice context— and by implication,
the types of client care and relational skills required.

B. STRATEGIES

As noted, lawyers may not be trained in or adept at
managing client relationships. CRM software can improve
the client experience in terms of many of the things
identified by Kiser.**® This might include real-time project
status updates, automated billing information, shared
work platforms or sending industry tips or updates. The
data on the client’s matter, including documents, can

be integrated into a joint database which is accessible to
lawyer and client through a dashboard or home page.

For sole practitioners or smaller practices, adopting such
software can reduce time spent on administrative tasks or
delegating to their word-processing staff or secretary.*”!
Moreover, one survey found more than half of clients
preferred to check the number of hours spent on a case
electronically via email or an online portal or website.**®

There are different online resources and methodologies
that lawyers can use when engaging with their clients to
reduce the challenges of being online. Lawyers might use
(validated) psychological frameworks to better understand
their clients, or to start a discussion with the client about
their preferences.*

We now turn to some more routine skills involved in
the client relationship online, picking up this section at
the interview stage having finished the last on the initial
consultation, and moving through to the online advice
and negotiation stages.

1. Interviewing

When conducting a client interview, Hyams et al
recommend a three-stage process: listening to your client’s
story in its entirety, asking questions to obtain a complete

understanding of the facts and the chronology of the
story; and assessing options and giving advice.” A very
important part of the interview stage is active listening —
showing interest in and empathy for what they are saying.
Lawyers should seek to obtain a global view of the client’s
problems, which includes suppressing any tendency to
anticipate.”” In short, a lawyer needs to see the client as
‘more than just a set of legal problems to be solved. A
client-centred practice looks beyond a case to a client’.**
One of the themes in Howieson and Rogers’ study of law
students is the notion of perspective-taking — where we
acknowledge the perspective of the other person, tapping
into the ‘fundamental human desire to be understood by
others’.?” In this study, law students role-played a lawyer-
client interview and then each pair completed separate,
post-interview surveys. The results show that the pseudo-
client’s perception of their pseudo-lawyer’s perspective-
taking (just defined) seemed to increase their trust in

the lawyer, which increased the client’s self-disclosure,
which subsequently helped the lawyer gain a better
understanding of their situation (see Figure 7). In other
words, there were important ‘feedback loop’ dynamics
during the interaction.?*®

Lawyer acknowledges
client's perspective

Client's trust is
increased

Lawyer's understanding of
client’s position improves

Client's self-disclosure
is increased

Figure 7: Perspective- Taking Feedback Loops
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Other research shows that just as important as recognising
the perspective of the other is the act of making it clear

to the person what one’s own perspective is. Ames and
Wazlawek found that stating one’s own perspective (if not
done too forcefully) was a key element of assertiveness

and something that helped to foster understanding of the
situation while reducing anxiety associated with uncertainty
for both parties.” In other words, there needs to be some
self-disclosure from the lawyer, for the client to believe and
know that the lawyer will work in their best interests.

When dealing with elderly or other vulnerable clients The
Law Society of New South Wales guidelines, When A
Client’s Mental Capacity is in Doubt: A Practical Guide
for Solicitors (2016) (“When A Client's Mental Capacity is

in Doubt) provide tips on how to better engender client
trust and confidence, including taking time to ‘break the
ice’, stressing the confidentiality of the relationship, using
encouragement, taking more time to respond directly to
the client’s feelings, and conducting business over multiple
sessions to increase familiarity and opportunities for trust
building. Further effort is likewise required by the lawyer
to ensure technology is functional and accommodating
of sensory changes (including louder than average audio
where required, or better lighting to address vision issues)
while also making it clear to the client that they can
terminate the call at any time if they feel they are not
comfortable continuing,.

Early on in matters, an option to discuss details in real-
time is generally most important (in-person, phone or
video conferencing), while at latter stages, asynchronous,
digital options, which do not require interactions in real
time, are preferred for status updates.?'”

However, being live online (for instance in a video
conference) can involve difficulties at any stage. For
example, certain research, of people generally, suggests
that individuals are more likely to act in an uninhibited
manner and may ‘express themselves in strong and even
inflammatory ways’ when they are online.”"! The client’s
feelings of distress or anger, for instance, might also seem
‘bigger’ online because, in the video chat context, their
face might appear larger and closer on your screen than it
would in real life.*'?

[lustrating the core skill of self-management,*” a lawyer

needs to know how to manage their own responses to
such (potentially distorted) expressions of negative feelings
online and continue to steer proceedings. Bastress and
Harbaugh explain that lawyers must make use of non-
verbal cues, such as body language, to back up what

they are saying to clients.”'* In other words, it is not

just about the lawyer being able to see the client’s body
language - the client must be able to perceive the friendly
but firm presence of the lawyer. They give the example

of the lawyer who needs to ask a client to provide or
verify important details. The ‘inexperienced interviewer
who lacks confidence, or who fails to see the importance
of his [or her] task, will often only ask verbally for the
information. He dutifully poses the question, while his
whole non-verbal manner communicates his doubt that he
has any right to expect an answer’. This lack of authority
is problematic — including when it comes to accuracy of
what the client is saying. Part of the role of the lawyer is to
root out any untruths in the client’s narrative so they have
all the facts before giving the advice.?" It is critical that
this phase isn’t rushed, but also possible that being online
might make us more likely to rush.

2099 Daniel R Ames, ‘Assertiveness Expectancies: How Hard People Push Depends on the Consequences They Predict’ (2008) 95(6) Journal of Personal-
ity and Social Psychology 1541; Daniel R Ames and Abbie S Wazlawek, ‘Pushing in the Dark: Causes and Consequences of Limited Self-Awareness
for Interpersonal Assertiveness’ (2014) 40(6) Personality and Social Psychology Bulletin 775.
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211 Bastress and Harbaugh (n 57) 131.

212 Tania Sourdin, ‘Mediating via Zoom’ (2021) 31(4) Australasian Dispute Resolution Journal 280.

213 See Figure 4 above.

214

tion Press, 1978).
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2. Advising

Lawyers need to recognise and clarify the client’s own
priorities and goals before giving advice. Kruse has
identified the tendency of lawyers to ‘issue-spot’ their
clients’ problems, overemphasising the clients legal
interests and either diminishing or ignoring the other
cares, commitments, relationships, reputations, and values
that constitute the objectives with which clients come to
legal representation.?’® A client-centred approach includes
understanding client problems from the client’s own point
of view (perspective-taking) and shaping legal advice
around a broad construction of their interests. One way
to do this, and to honour the lawyer’s educative duties

in outlining legal alternatives, is to discuss positive and
negative consequences of different options (not just legal
costs, but also hidden legal costs, non-legal costs, time,
future relationships).*”” The lawyer also needs to check in
to see whether the client has understood what they have
been told. Cues may be less obvious online when body
language is muted and less visible, and so more explicit
approaches may be needed. In online interviewing and
advising, ‘the lawyer’s ability to empathically reflect
emotive content becomes paramount to ensure that the
lawyer is, in fact, understanding the client.”*'®

The online context — specifically, asynchronous (not live)
online communication (for instance email or text) — might
be useful to a lawyer when they are having difficulty ‘getting
past the confusion generated by client feelings’ to sort out
the underlying issues, and they need ‘to communicate
precise language and the rationale behind the selection of
those words’.2"” Text communication could assist to focus
on facts and can also be useful when communicating
certain emotions too, giving the lawyer more time to
formulate an appropriate response, offering the opportunity
for more accurate and sensitive reactions.”

216 Katherine R Kruse, ‘Fortress in the Sand: The Plural Values of Client-Centered Representation Papers Presented at the UCLA/IALS Conference
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CLIENT RELATIONSHIPS ONLINE:
PROFESSIONAL AND LEGAL DUTIES

As mentioned above, moving online does not change the
professional duties that apply to lawyers. These institutional
protections are for the benefit of the client and, above all,
the court. They also benefit lawyers by enabling them to
differentiate themselves from mere service providers. In the
context of trust, these duties support the lawyer to form a
trusting relationship with the client. However, satisfying
these duties may be more complex in the less familiar
digital realm. To ensure the continued trust of clients,
lawyers need to understand these nuances.

A. CLIENT’S BEST INTERESTS AND
REQUIREMENT OF CLIENT CAPACITY

A lawyer has a duty to act in the best interests of a client in
any matter in which they represent the client, to provide
clear and timely advice so clients can make informed
choices, and to follow a client’s lawful, proper and
competent instructions.””!

To support these duties, lawyers must be reasonably
satisfied their client has the capacity to give instructions.
At common law, a person who enters into a contract,
including a legal retainer, is presumed to have full capacity
to do s0.”** Lawyers must assess whether a client has the
requisite mental capacity before either taking instructions
or assisting them to make a legal decision that will affect
their interests.””? They may have serious consequences, such
as in the case of wills, if testamentary capacity is incorrectly
assessed: COVID-19 significantly impacted the important
requirements for making a will.?** Failing to be attentive

to capacity issues can also lead to disciplinary action or

liability in negligence.”” The Law Society’s guidelines,
When A Client’s Mental Capacity Is in Doubt provides a
Capacity Worksheet which include observational signs of:*

* cognitive functioning (short-term memory
problems, language communication or
comprehension problems, financial management
issues, lack of mental flexibility, disorientation)

* emotional functioning (emotional distress,
emotional lability)

* behavioural functioning (delusions,
hallucinations, poor grooming)

This can assist lawyers in making determinations about
client capacity. However, the assessment strategies largely
assume a FtF meeting. Conducting meetings virtually
makes it harder for lawyers to assess client autonomy
due to not being able to see off-screen. To mitigate

this, a lawyer must resort to additional methods, such

as directly asking whether anyone else is present, more
closely assessing body language, and perhaps spending
additional time on the process overall. It may for example
be harder to determine whether an elderly client is
confused due to dementia, hearing loss, or because she is
videoconferencing for the first time. Certain information
may be lost altogether by not seeing a client FtF, for
instance, whether a client has any strange bruises, or
flinches when reaching out to shake hands.*””

Another example of the challenges acting in the

client’s best interests online arose with the lockdown of
nursing homes when there was great difficulty in taking
instructions and witnessing signatures.** As noted above,
remote witnessing can present difficulties,” many of
which apply to assessing online capacity generally. To
ensure that the person signing in real-time is the person it
is supposed to be, the adjustment of camera angles may be
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222 Full or partial exemptions apply for those with certain disabilities or for minors. A contract entered into by a person with a mental disability is
voidable, and can be ratified: Gibbons v Wright (1954) 91 CLR 423. This is subject to the caveat that the person has lucidity of mind at the time of

ratification.
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necessary to allow a view of the face of the signatory, the
signing hand and the document as the signing occurs.”’
To be reasonably satisfied that the document being signed
is correct, lawyers can have the document read aloud

by the signatory so the witness can check counterparts
are identical, hold the document to the camera so that

a ‘page-turn’ comparison can be conducted.”' Lawyers
should keep records of all attendees in the online
meeting, including screenshots of proof of identification
throughout the process. While another person present

is likely to be a support person rather than someone
attempting to exercise inappropriate pressure on the
client, it is nonetheless important to maintain a record.

B. CIVILITY, COURTESY AND CARE

Recently, there has been growing concern about incivility
in law,»? as indicated above, and in the workplace
generally.” A solicitor has a duty to be honest and
courteous in all dealings in the course of legal practice.”
The duty of courtesy includes not using insulting,
provocative or annoying language, or acrimonious

or offensive correspondence.”” Former Chief Justice
Spigelman said this duty, or the obligation of civility, goes
beyond mere etiquette and manners and is central to the
functioning of the legal system:**

4

The core element of civility is the manifestation
of respect for other persons... Civility remains

on daily display in our courts and throughout
the legal system. All legal practitioners must, and
generally do, treat judges, clients, witnesses and
each other with respect. We must all ensure that

proper conduct remains a principal characteristic
of our legal discourse. Ours is a profession of
words. We must continue to express ourselves
in a way that demonstrates respect for others.

Commentators have noted that civility and courtesy are
especially important in our technology-rich milieu and
have offered at least four reasons,?” in addition to the
institutional rationale just outlined. First, echoing the ‘O’-
shaped lawyer, clients are looking for problem-solvers and/
or conflict-resolvers. Resolution is promoted by dialogue
and understanding, and civility and honesty are necessary
to promote discourses more conducive to effective
resolution.”® Second, reputations are vulnerable: one
uncivil outburst can haunt a lawyer for years to come due
to the permanent nature of the internet. Justice McMurdo
singles out technology as a contributing factor because of
the speed at which messages or views can be broadcast:**
trust takes years to build up, but seconds to destroy.
Third, what separates lawyers from legal-related products
is professionalism and service. Finally, civility is important
because it affects motivation, productivity and creativity
in the workplace? and specifically in our thinking about
the client’s situation.

Lawyers must be sensitive to the risks that may arise
from messages being sent online. Statements may be
misconstrued or read literally when humour or irony was
intended; ambiguities may be read the wrong way; and
the like. The risk of misunderstandings is compounded
by hasty drafting and perfunctory proofreading when
communicating online. Hyams et al suggest people
should approach email as a letter — and ‘draft’ it (i.e.,

do not send right away).?*! This would apply to text

230 Llectronic Transactions Act 1999 (Cth) s 14G(2).
231 Michael Ablan et al (n 227).
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messages. They advise lawyers to have a clear sense of the
purposes of any email (or text) before beginning it and
to read any written (or typed) words through the eyes of
the client — or any recipient. Lawyers should avoid any
communication that could be seen as unprofessional,
abusive, defamatory, threatening etc. The OLSC has also
expressed concern that email and text messaging can
result in communications that are unprofessional and
inappropriate, stating ‘some late-night texts and emails,
whether to clients or opposing representatives, that have
come before this Office would [be] better to have not
been sent’.?** Note also the risks of using messenger
services to communicate with clients during online court
hearings.?®

An uptick in informal and problematic communications
may become more apparent with the shift to remote and
hybrid work.?** Where trust is broken with a client due to
incivility, clients have the right to terminate retainers at
will, whereas lawyers require just cause to terminate.*”

C. DUTY OF CONFIDENTIALITY

Central to a client’s trust in the lawyer, and indeed

the public’s trust in the professional generally, is the
lawyer’s duty to maintain the confidentiality of all client
information.?* Clients place their trust in lawyers and
this vulnerability imposes an obligation on the lawyer
to maintain their confidences. 2 For the client, an

unauthorised disclosure may lead to financial loss/
exposure, reputational damage, an emotional toll, a loss
of public trust in their organisation, legal liability, and/

or a waiver of legal professional privilege in respect of the
information.?® For the lawyer, a breach of confidentiality
is not only ethically wrong but can lead to embarrassment,
loss of clients, damage to lawyer/firm reputation, and, of
course, disciplinary sanctions and/or legal liability.**

While generally in the initial consultation, only
preliminary information, documents and data is provided,
lawyers can still sometimes receive economically valuable
data such as corporate secrets, details of large transactions,
and sensitive personal data such as addresses, tax file
numbers, bank account details and other financial
records.”” Australian law firms are now frequent targets
of cybercrime.” In 2021 the Australian Cyber Security
Centre received 67,500 cybercrime reports, equivalent to
one report every eight minutes.””* Hacking of high-profile
law firm databases emphasises the need for appropriate
measures to protect client information.

Confidentiality risks compound during the engagement
stage of the matter as lawyers collect more data, manage
more documents and conduct more communications
with their clients, all of which need to be stored securely.
Traditionally, this was achieved by storing client files in
the office and destroying (usually by shredding) unneeded
documents.” Today, the business reality of practice is
that lawyers routinely surrender control of confidential
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information in their everyday communications (e.g.,
emails, text messages, websites). As law firms ‘increasingly
[move] to cloud delivery’ as an alternative to traditional
on-premises legacy systems, an understanding of the risks
involved is essential.?%

The term ‘cloud computing’ is commonly used to refer to
the delivery of ‘hosted services” (or ‘web services’) over the
internet.” Cloud applications are processed and stored in
remote data centres around the world (collectively referred
to as the ‘cloud’). Many Legal Tech solutions operate

as cloud-based software-as-a-service (SaaS) that seek to
offer law firms and clients better usability, scalability and
security.”® The cloud provides affordable data storage

and reduces the risk of data loss by providing an efhicient
backup system.*” Jones and Pearson conducted a study

in 2018 of nine Gold Coast smaller size practices. They
found that technologies, such as practice management
software or cloud-based storage software, had made
storing files more secure, economical, and accessible.
Moreover, the ability to work remotely added more
flexibility, and could create a more satisfying work-life
balance. In a small firm, where there are only two or

three solicitors, cloud technology allowed files to be
managed and accessed when a lawyer was sick or on leave.
Where previously cloud software was too expensive for
smaller practices, in the last few years access to technology
has democratised, and small or solo practices can now
access the same workflow and collaboration tools as

larger firms.”’
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Yet working from home has amplified the risks of

protecting confidentiality online, and indeed of certain
types of cyber-attacks. Cybersecurity risks include data
breaches, data loss, account/service hijacking, denial of

service (DoS) attacks (where a machine or network is
shut down and made inaccessible) and exploiting insecure
Application Programming Interfaces (APIs).*

Lawyers ought to remain mindful of their surroundings
and must avoid inadvertently broadcasting their
conversations,?' which may be more difficult at home
where there can be more distractions. Those they live
with are not workplace colleagues or associates for the
purposes of the duty of confidentiality.**® Lawyers should
limit printing of confidential information in shared
households, they should lock computers, and shut doors.
Moreover, without proper preparation, lawyers working
remotely may be unable to secure confidential documents
and information.?® This may stem from not having
appropriate hardware devices (such as an enterprise-grade
security router/modem) or software systems (antivirus,
encryption or virtual private networks) at home.?**
Perhaps less obviously, lawyers should also consider risks
that home smart speakers could be listening.”®® Online
meetings might be at risk of being ‘Zoom-bombed’

— where uninvited persons join a meeting remotely

and surreptitiously listen in or disrupt the meeting.?*
These problems may be more common in the initial
consultation, where the procedure for joining the first
meeting may be less clear to clients or the process in
general is more prone to teething problems.

As WFH continues, cloud computing is likely to grow
in importance. However, while virtual servers are hosted
or owned by third parties including Amazon Web
Services, Microsoft Azure or Google Cloud, the duty still
lies with the lawyer to ensure information remains safe
and confidential. As client information stored on cloud
services is out of the direct physical control of the legal
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practitioner, it may be vulnerable to unauthorised access.
Threats are external (e.g., hackers) and internal (e.g.,
employees).”” Lawyers should conduct due diligence

on services by assessing the terms and conditions of

use, where data is stored, the governing choice of law,
jurisdiction and extent of encryption;**® alongside setting
up a data breach policy and an incident response plan to
communicate any breaches to impacted clients.”®

The rise of legal outsourcing or ‘taking a specific task
previously performed within a firm and having it
performed by an outside service provider’,””° also poses
new risks as during the matter it is now not uncommon
for work to be routinely delegated to outsourcing
agencies. However, often outsourcing agreements

lack specific information on maintaining standards

of confidentiality, so additional vigilance in remote
supervision and obtaining client consent to use third
parties may be necessary.””!

Otherwise, general protective measures to preserve
confidentiality include having two-factor authentication
(2FA) on devices — for example by combining a password
with a mobile phone text verification.”’? Lawyers should
also use email platforms with encryption protocols (such
as Gmail, Microsoft Outlook 365, or iOS devices) or
third-party encryption tools.”?
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CLIENT RELATIONSHIPS ONLINE:
RETENTION AND FEEDBACK

Retention is crucial, as it is easier to generate more work
from existing clients than acquire work from new clients.
Maintaining trust is key to retention. According to the
results of PwC'’s 2018 Future of Customer Experience
survey, 32% of Australian customers would stop doing
business with a brand they loved after just one bad
experience, while over half would stop after a few bad
experiences (due to, for e.g., bad attitudes, inconsistency
and/or a lack of expertise).”

Upon completion of the solicitor’s engagement, certain
steps need to be taken to close the matter. Completing
these appropriately is important for ensuring the return
of the client or for a future recommendation. First, clients
are to be given any client documents (including electronic
copies) ‘as soon as reasonably possible when requested’.”
This requires the ability to retrieve electronic copies of
documents and to find all duplicates. If the client has

left the file with the lawyer, it must be stored safely for
seven years (although typically lawyers keep files for
longer for the purposes of taxation or statutory limitation
periods).?® A solicitor cannot charge for the storage costs
of any documents unless the client has consented.””” A
common challenge in the (often transitory) start-up world
of LegalTech is ensuring the files will remain accessible
across the seven-year period.”*

Another part of client retention is, at the conclusion of
the matter, following-up to receive feedback on the client’s

experiences and satisfaction. There is a general shortfall in
collecting feedback from clients, with one 2018 US survey
finding that 37% of law firms do not collect feedback at
all, while 42% collect feedback only casually or informally
in-person.””” However, casual feedback, in addition to
being difficult to track, may have self-desirability biases
(where people aim to please rather than offer honest
criticism) which can taint the validity of the feedback.?*
Giving feedback in person may also similarly be biased.
For this reason, it is best for feedback to come through
third parties such as Qualtrics (experience management
software), Delighted (online surveys) or Podium (text
message surveys).

Such surveys can then be used to monitor how likely
clients are to recommend their services to others. In
marketing, this is generally gauged through a tool
known as Net Promoter Score (NPS).?*' NPS categorises
clients into ‘promoters’ (highly likely to recommend);
‘passives’; and ‘detractors’ (unlikely to recommend).?
Marketing research found that ‘promoters’ are five times
as likely to repurchase from companies and more than
seven times as likely to forgive companies if they make

a mistakes than if they are ‘passives’ or ‘detractors’.?®3 As
an industry, law firms rank low on NPS, with a score of
25 out of a maximum of 100, matching that of airlines,
banks, wireless carriers, and credit card companies.?®* By
comparison, high net promoter score companies include
Starbucks (77), Netflix (68) and Amazon (62).2%> In the
legal context, the most significant factors in likelihood to
recommend were overall cost, ease of service (such as ease
of understanding case expectations, getting information

274 PricewaterhouseCoopers, ‘Experience is Everything: Here’s How to Get It Right’ (n 115).
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on case status, getting questions answered, accessing

case documents), and responsiveness.”*® These reflect the
same elements necessary to build up trusted relationships
with clients. It has been suggested that to improve NPS
scores and hence trust, analysing client feedback (however
gleaned) for insights and reaching out to detractors
quickly (again through tools such as Delighted, Podium
or the like) can salvage clients and rebuild lost trust.”
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287 Newton (n 79) 230-234.
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lIl. MANAGING (HYBRID) WORKERS FROM HOME:
ONLINE TEAMS AND NEW GRADS

In this Part, we first examine the impact of WFH

or being online, on teams. The human need for
supportive relationships is crucial in all areas of law

firm management but is particularly important for
teamwork and collaboration. A strong bond of trust can
improve engagement and productivity, enhance business
development, or make the implementation of a strategy a
success (including a virtual or remote one).?*® It has been
found that ‘there’s ample research showing that virtual
teams can be completely equal to co-located in terms of
trust and collaboration. It just requires discipline.”*®

Next, we turn to graduates’ professional development
or introduction to the profession’s values, expertise, and
community. These processes have traditionally occurred
through learning on the job, with additional formal
training now offered by some firms.*”* But law firms’
onboarding processes, their systems to introduce and
integrate their new recruits, were not designed for crisis
conditions, nor were they likely a top priority as the
pandemic took hold.””' While most firms transitioned
to the ‘new experience’ of remotely-conducted graduate

programs,”? some firms deferred their graduate programs
altogether on the basis that an online experience would
not adequately set up graduates for career success.”® With
remote working in some form here to stay, the form of
graduate supervision and mentoring must be refashioned
to be sustainable.

A. THE SHIFT TO REMOTE WORK

As signalled in the Introduction, one of the dramatic
responses to the pandemic was flexible or remote work.
In Australia, the Productivity Commission reported that
work-from-home rates grew from 8% in 2019 to 40% in
2020 and 38% in 2021.** Currently, 96% of Australian
knowledge-based workers are either working fully remote
or in a hybrid arrangement.*”

While the viability of WFH has now been largely been
tested,”® its desirability is not yet clear. Today, for many
firms transitioning into a post-pandemic environment,

a significant challenge is how best to approach hybrid
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work.?”” Broadly speaking, different combinations of
approaches have been adopted by law firms being: fully in
the office, fully remote, hybrid (percentage split) or leaving
it up to the discretion of the manager or individual >

In considering which approach is most suitable, it is
important to recognise that to some degree or another,

all trust is mutual.? Reciprocity of trust is such that it

is ‘difficult to trust anyone who shows, by their actions,
expressions, or gestures, that they do not trust us'.** A
PwC survey of over a thousand knowledge-based workers
reported that close to two in five workers (39%) felt that
they were not trusted by their manager to work remotely.
Thus, organisation-wide mutual trust is needed.

301

This is especially so as, according to PwC, 74% of
Australian workers and their international counterparts
want a mix of remote and in-person working in the
future.?** The general sentiment is one of support for
flexibility, with the caveat that the office will still play an
essential role. Most firms in Australia and internationally
have adopted a hybrid form of remote working
arrangements known as a 60-40 model (3 days in the
office, 2 days remote).’*

This more balanced approach has received judicial support
from Victorian Chief Justice Anne Ferguson advocating

it would be a mistake ‘to snap back to March 2020’.3*
Conversely, Chief Justice Andrew Bell of the New South

Wales Supreme Court has called for a return to the
office saying:

the absence of practitioners from chambers and
solicitors’ offices will sap them of vitality and
will stunt the personal growth and professional
development of young lawyers in particular.
An essential part of being a good lawyer is
understanding people and human nature, how
others react to different situations, perform
under pressure and interact with each other.>®

Similar sentiments have been raised across the profession;
for example in our 2021 FLIP Stream Primer on the
Future of Legal Services Delivery, an interviewee summed
up the challenges of WFH as (1) the ability to develop the
skills and the careers of junior lawyers — is ‘much, much
harder to do when you don’t have a lot of face-to-face
time’; and (2) collaborating together on matters — is ‘a lot
harder when you're not in the same location... particularly
on large transactions and time-pressure transactions’.’®

In this section we focus on how WFH has transformed
the two core aspects of legal practice identified by Chief
Justice Bell: managing online teams and managing
graduates. First, however, we look at some of the research
on teamwork.
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MANAGING ONLINE TEAMS

Increasingly, as with other sectors, lawyers work in teams
online. Some of these teams are globally distributed,

some are temporary — including where their members
may never have worked together before. In the lawyer’s
context, teams may be referable to practice area or to
matter, for example. As noted, above, a critical component
of the success of teams or any collaborative relationship

is trust building.*”” When groups are characterised by
strong social relationships or interpersonal ties (things that
we might associate with ‘companion trust, as explained
below), there is higher trust, and knowledge sharing can
exceed what might be required formally.>®

Before continuing to outline the research on trust, we note
that this discussion on teams still applies to sole and small
firm practitioners. These lawyers may not work as formally
in the team setting, but they form teams, with other
professionals to conduct their work. They also form teams
among themselves, as committees and groups, in order to
share ideas and experiences, and pursue joint goals. During
the pandemic, for instance, South Australian small firm
lawyers participated in their Law Society’s Small Practice
Committee and some joined a Facebook group to continue
to engage with other practitioners and support one
another.’® Some sole practitioners covered their colleagues’

matters when sick with COVID-19.31°This could be a

mutual arrangement and extend beyond the pandemic
context, and indeed regularly meeting as a network is a key
way for small and sole practitioners to stay on top of their
professional ethics and training. In all these collaborative
contexts, trust is vital.

In the Introduction, we defined two aspects of trust:
cognitive (knowledge about person’s competence and
reliability) and affective (mutual feelings of care and
concern). In work teams, both affective-based and
cognitive-based trust have been found to increase the
ability of team members to work together.’'" If we apply
these ideas to the team level: the cognitive element

is representative of an individual expecting that their
teammates are able to perform a task appropriately
whereas the affective element is associated with an
emotional investment and caring for the teammates.*'?
Research also indicates that cognitive-based trust precedes
affective-based trust *' and that cognitive-based trust
may be more relevant to team performance than affective-
based trust.’'* Of the few studies on team dynamics, a
study by Jarvenpaa, Knoll, and Leidner found that the
main characteristics we look for in those we trust in any
situation transferred to the team context: ability, integrity,
and benevolence were associated with team trust in
(global) virtual teams as well.*"
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Meanwhile, the nature of trust in teams will depend on Team-level or collective trust, meanwhile, has been
numbers and other dynamics. In any team, there will be defined as a common belief among a group of individuals
both dyadic trust, between individuals, as well as collective  that another individual or group:

trust (team-level). Dyadic trust between team members
refers to trust with the referent of another member in
the team at the individual level and is thus based on the

* makes good-faith efforts to behave in accordance

with any commitments (explicit or implicit);
interpersonal relationships between pairs of members in * is honest in whatever negotiations proceeded
the team.’' such commitments; and

* does not take excessive advantage of another even
when the opportunity is available.”

v ‘ . Costa, Fulmer and Anderson explain that collective
. ' d team trust refers to the aggregated perceptions of trust

) about the team as a distinct unit or team members as a
* s whole and team trust emerges when team members share
%\ ® consensus in their trust in the team.’"® They explain that
trust emerges from both interpersonal (individual to
individual) interactions and group dynamics. These two

couectlve » levels interact with each other and will act as feedback
loops; outcomes of trusting behaviours will lead to more
o trust &)

perceived trustworthiness (Figure 9).
: & /
@ ‘< °-

[ 7

Percieved Trusting

trustworthiness behaviours
Figure 8: Dyadic and Collective Trust

Figure 9: Relationship between perceived
trustworthiness and trusting behaviours

316 Costa, Fulmer and Anderson (n 307) 174-175.

317 LL Cummings and Philip Bromiley, “The Organizational Trust Inventory (OTI): Development and Validation’ in Roderick Kramer and Tom Tyler
(eds) Trust in Organizations: Frontiers of Theory and Research (Sage Publications, 1996) 302, 303.

318 Costa, Fulmer and Anderson (n 307) 169-72. See also C Ashley Fulmer and Michele ] Gelfand, ‘At What Level (and in Whom) We Trust: Trust
Across Multiple Organizational Levels’ (2012) 38(4) Journal of Managemenr 1167 and Roderick M Kramer, ‘“Trust and Distrust in
Organizations: Emerging Perspectives, Enduring Questions’ (1999) 50 Annual Review of Psychology 569.
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In addition to individual and team factors, there are
also contextual factors that influence trust in teams.
Indeed, ‘context’ plays a role in Newell and Swan’s
threefold typology of trust (commitment, competence
and companion trust), applied to a team setting. Their
typology also fleshes out the cognitive and affective
elements of teams:

Commitment trust arises between parties who have an
expectation of mutual benefit from their cooperation.
That cooperation could be part of a formal agreement or
an expectation arising from their relationship,*" such as
the lawyer-client relationship. It reduces risk, allowing
people to work together believing that their joint work
will be completed and appropriately rewarded. This type
of trust can be described as the trust that team members
feel in the project(s) or matters they are working on and
in the firm’s willingness to provide future projects that will
satisfy their career ambitions. It is based on contextual
factors rather than on the emerging interpersonal
relationships among the team members.

Competence trust is based on perceptions of another’s
competence to carry out the tasks that need to be
performed and is based on an attitude of respect for the
abilities of the trustee to complete their share of the job

at hand. It does relate to contextual cues but while these
might initially inspire competence trust, if the other

fails to deliver as expected, competence trust can quickly
deteriorate. In project teams, this type of trust relates to
trust that members feel in the technical and organisational
abilities of other project members.

Companion trust is based on judgments of goodwill or
personal friendships, resting on a moral foundation that
others will behave in a way that does not harm but rather
promotes the good, of other members of the network.
There is a joint expectation of honesty and openness. This

trust develops over time as people get to know each other
personally and develop friendship ties through continuing
reciprocal exchange. It has a strong emotional component
and is important for the maintenance of social networks.
However, if eventually broken, this trust is also likely to
cause the greatest rift between the parties involved. In
project teams, this type of trust relates to the friendship
ties that develop as an outcome of collaborative work and
is related to the frequency of informal interactions.**

These elements affect each other. For example,
competence is especially important to establishing
companion trust.** Trust plays an even more essential
role in virtual teams.*”? But the possibility of losing trust
is much higher than with FtF teams.*” Being online has
been shown to increase ‘low individual commitment,
role overload, role ambiguity, absenteeism, and social
loafing [putting in less effort than one would working
alone]’.#* It can reduce or even eliminate ‘the type of
communication cues that individuals use to convey
trust, warmth, attentiveness, and other interpersonal
affections.”®® Certainly, it can slow these down.**® Indeed,
in general, virtual teams have been shown to take longer
to develop trust than face-to-face teams at the start of
projects because they require more time for members

to exchange social information, meaning, primarily,
information about our intentions but also other parts of
our identities and behaviour relevant to cooperation.’””
Once trust is in place, in-depth discussion can be greater
in online groups than in FtF ones.?®

In a virtual team, the informal interactions that help

foster social relationships will typically be limited.

Indeed, colocation, or physical proximity more generally,

is said to reinforce social similarity, shared values, and
expectations,®” the importance of which is detailed

shortly. FtF encounters have traditionally been considered
irreplaceable for both building trust and repairing shattered
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cation 791-2, citing Mary O’Hara-Devereaux and Robert Johansen, Globalwork: Bridging Distance, Culture and Time (Jossey-Bass, 1994).
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trust.” Some have argued that virtual teams cannot be
effective without at least some in-person interaction.”!

Several research studies and industry reports have shown
how diverse teams (and indeed diverse workforces) are
good for business, in terms of both innovation and
profit,*? in addition to being intrinsically worthwhile.
Looking more closely, diverse teams enhance the team’s
critical thinking, troubleshooting, creativity and problem-
solving skills, even beyond a group of homogeneous
high-achievers.® In the legal context, Rice makes the case
for interdisciplinary teams, specifically in including or
consulting those from other disciplines, to canvass a wider
range of perspectives, interests, and solutions.’®

However, without in-person interaction or with less

of it, the composition of the team seems to matter

more. Research shows, at least in global team contexts
(where the differences between people may be larger),

the heterogeneity of team members may make it more
difficult to establish trust based on interactions.?

When people are interacting with those who are seen

to be like them (or interacting in homogenous social
environments), the collaborative nature of interactions can
be taken-for-granted.*’” Similarity with others positively

reinforces members’ own identities and contributes to
their willingness to cooperate.’® Similarities can relate to
nationality, age, and functional background.””” However,
in interactions among heterogeneous teams, the ability

to meet these expectations can be more challenging.?*

It is posited that trust and cohesion develop more
naturally and quickly in teams where members have more
commonalities and are more comfortable interacting
with each other than in teams where members are more
diverse.**! There is, to be clear, some research to indicate
that certain teams make strong bonds and trust despite
heterogeneity and short time spans ** but generally

the greater the team member diversity, the more time

is required for team members to form strong bonds.>*
Similarities can serve as a rule for defining the ingroup
boundary, and individuals tend to attribute positive
characteristics such as cooperativeness and trustworthiness
to ingroup members.*** Similarly, in cross-functional
teams (incorporating people from different ‘functional’
areas of an organisation), an ‘us versus them’ attitude often
prevails, which is detrimental to team trust.’®

These tendencies raise critical issues of inclusivity and
diversity, and therefore for the skills and functioning of
the team. Indeed, ‘spillover effects®*® must be recognised

330 Ibid, citing Nitin Nohria and Robert G Eccles, ‘Face-to-Face: Making Network Organizations Work’ in Nitin Nohria and Robert G Eccles (eds) Nez-
works and Organization: Structure, Form and Action (Harvard Business School Press, 1992); Mary O’Hara-Devereaux and Robert Johansen, Globalwork:
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and accounted for in any team based on strong social
relationships. These dynamics can have a negative
impact on aspects of knowledge sharing, for example

by excluding those who are not part of the friendship

or ‘ingroup’ group. In other words, the development of
strong social networks and community bonds can create
boundaries and an environment marked by cliques®” and
stereotyping, and unlawful discrimination can ensue.’*®
Studies have shown how we make poor judgments or
overattribute qualities of trust, such as benevolence and
competence,* because of these immediate, unthinking,
judgments about similarities and differences.” Studies
have also shown that an implicit sense of shared

identity, for instance, based on race or gender, can lead
team members to put ‘too much faith in each other’s
judgments, fueling a circle of blind conformity’ in which
people copy each other’s assumptions and mistakes.?"

In addition to providing time for socialising and trust-
building between diverse team members at the start of a
project,®? other strategies can be implemented to mitigate
some of the barriers to trust development. Brock notes
that the benefits of diversity are not guaranteed simply by
putting together a diverse team; the environment must be
one in which inclusivity is valued and where each member
has a voice.”? This means that any strategy used should be
aligned with and support a wider inclusivity commitment
and culture. We now provide additional strategies for
managing online teams.

B. STRATEGIES

1. Team Leadership

Leaders play a primary role in establishing and developing
354 Indeed, they play a primary role

in enabling high-trust workplaces in general, given

they set up or otherwise influence the structures of

the workplace and communicate their objectives.*>
Leadership behaviours that are relationally driven, such
as helping, being willing to convey openness, and being
emotionally accessible build a foundation for successful
relationships among team members.?*® Leaders who
engage in high-quality leader-member interactions are
perceived to be more trustworthy, approachable, and
providing greater role clarity to others.*” Leaders who
share information with the team and rely on the team,
build the team’s expertise.?*® This promotes similar
behaviours between other team members, which in turn

trust in teams.

increases team knowledge sharing overall.” Hernandez
et al identify three factors that affect a team member’s
trust in their leader: the leader’s capabilities (personal,
ethical, and leadership); the relationship between the
leader and the team (does the leader understand team
member’s aspirations, needs and challenges?); and the
context of the workplace (and how that is shaped by the
leader).*®® Leaders who convey a collective message have
been found to increase team trust among members.*"!
By contrast, favouritism of any form undermines trust
and is associated with a lack of transparency, a lack of
innovation, and corruption.’*
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2. Newcomers to the team and monitoring

As indicated, teams often function because of social
relationships and the exchange of implicit (or non-
formalised) knowledge. New members of a team,

for instance a new graduate or a lateral hire, can find
themselves in a vulnerable position.’®® In many instances,
formal documents or a brief will not be available or will
not be sufficient to allow them to understand what they
are supposed to be working on or where the recorded
knowledge is that could help them complete a task for

team’s benefit. The leader needs to guide the new member.

The role of trust is critical. The leader must trust that the
novice is capable of following those instructions, as per
cognitive trust. Likewise, the novice must sense there is
some affective trust in the relationship with the leader.
They need to be able to trust, more specifically, that by
admitting help is needed the leader/manager/supervisor
will not leverage this admission of a lack of expertise
against them. Without trust as a foundational component
of the relationship, this exchange cannot take place.

Supervising or close monitoring in a team is a tricky

area, regardless of the status of the members (whether or
not they are novices) because on some level monitoring
suggests an absence of trust.*** Alternatively, some
scholars argue that trust and monitoring can be positively

365 especially where the members of the team

reinforcing,
do not know each other.**® One interesting finding is

that too much monitoring at the start can be negative for

team trust, but its effects are positive at later stages.*” A
critical factor is the form of monitoring. When monitoring
involves ‘backing up’ behaviour — helping team members
succeed — it can be beneficial.**® It also depends on whether
monitoring is perceived as being inherent to the task and
thus expected or whether it is unexpected or a surprise in
that context, and therefore erodes trust.’®

3. Setting and executing the team’s task: interdependence

Task interdependence describes how much one individual
group member’s performance is dependent upon the skills
and actions of group members.””* When there is high task
interdependence, trust becomes more critical to achieving
team goals;*”! where it is low, this is not so necessary.*”*
High task interdependency results in increased needs

for adjustment, communication, and coordination.’”?
But at the same time, interdependency facilitates trust
development®* so low task interdependence means lower
trust.’”> Wilson et al pointed out that this often leads

to a downward spiral: low levels of interdependence
result in restricted interaction which then inhibits

trust development.?”In addition to the increased flow
and exchange of information, a positive aspect of ‘task
interdependence’ is that it decreases the social isolation
associated with working online.””” For lawyers managing
a team, this means that distributing tasks in ways which
require staff to work with one another will increase
communication, trust and social connection.
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See below Managing New Graduates.
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High trust teams

Discussed goals

Contacted manager with questions in case of

Low trust teams

Did not discuss goals

Contacted manager with questions only

46

Discussing Goals o
ambiguity where lost
Discussed time-management No discussion of time-management
Praised one another and the team
Demonstrated optimism and enthusiasm
C L Low social communication and
ommunication Task-oriented (low social communication) low empathy
but empathetic
Frequent and timely communication
Exhibited inaction, characterized by the
Exhibited individual initiative, volunteered asking of questions but little delivery of
for roles, met their commitments work, and by asking for volunteers but rarely
Reliabili . . volunteering
v Notified team ahead of time of absences
- e o Did not notify of absences
Dealt decisively with “free-riders
Ignored the “free-riders”
Gave minor feedback: “ok”;
Gave substantial feedback oriented to “looks good to me”
improving fellow member’s work )
Feedback Part of a pattern of infrequent
Part of a pattern of frequent communication | communication and sense of not being
and frequent bursts of interaction heard due to long and unexplained breaks in
communication
Divided work so that one person did first .. I
. . Divided work so as to eliminate
Interdependence | iteration and others gave feedback and

reworked

interdependence

Table 4: High Trust versus Low Trust Teams



4. Team member behaviour

One research study summarised a number of observable
differences in online teams between those which
developed high trust and those which did not.”®

The researchers noted that those teams which developed
high trust appeared to demonstrate this from the outset.
The low-trust teams also began by demonstrating trustful
actions but in these teams, trust decreased almost
immediately due to low communication and inaction.

Meanwhile, the action and active communication of the
high trust teams seemed to reinforce their trust.

Other research has shown that the downsides of being
online can be compensated for if members employ
additional communication strategies including taking
initiative, expressing enthusiasm, responding in a timely
and meaningful manner, increasing feedback, increasing
perceptions of virtual co-presence, providing transparent
information, focusing on tasks rather than on procedures,
and exchanging information about team processes.””

5. Collective trust: team climate and
organisational culture

Some wide-scale research surveys argue that team trust
is really an aspect of overall team climate.’®® Research

on leading (management) teams demonstrates that team
climates with interpersonal trust and mutual respect allow
members to believe that they will not be penalized or
disadvantaged for speaking up or challenging prevailing
opinion. **! This then enables reflexivity and learning from
failure,”® which improves outcomes. In virtual teams, a
high trust climate like this can compensate for the lack of
in-person informational cues.?*

As indicated, the context of a team is a critical factor.
Context comprises the environment or larger social
system in which the team operates and influences the
relationship between team inputs, process/emergent
states, and outcomes.’®* For work teams, the workplace
context in which teams operate is especially relevant when
understanding how trust emerges and develops in team
contexts.*® This includes how centralized or decentralized
decision making is within the organisation.*®*® Highly
formal structures are less conducive to trust than
participative structures.**’

Indeed, management practices impact all levels of an
organisation. As suggested by the notion of ‘commitment
trust’ outlined above, a fair rewards system is important
for trust.’® Team-based rewards might be good for
development of trust but can also be, at times, de-
motivating for high-performing team members.**’ Ideally,
rewards would be both individual and teams-based — one
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study of virtual teams found this to be the most effective
in making members feel motivated and responsible for

team success.>*

Organisational culture is important too — a perception
that a person’s beliefs and values are congruent with
those of the organisation, and a collaborative culture,
specifically, are positively associated with trust.*”! Where
there is a collaborative culture in a workplace, individuals
are more willing to cooperate, share information, offer
differing viewpoints, and openly discuss problems.*? As
mentioned in the discussion on diversity, a collaborative
culture is also an inclusive culture. Members in high
trust teams perceive each other to have strong functional
as well as interpersonal capabilities, which can create a
feeling that the team can jointly make decisions and share
ideas without fear of criticism.?”® In an organisational
climate based on trust, coordination and control can be
accomplished through empowerment, participation, and
interpersonal relations that are supportive, cooperative,
and trusting in nature.”*

Managing online teams largely hinges on internal
relationships of trust within the firm. In the following
section, we look to the management of new graduates.
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MANAGING NEW GRADUATES

New lawyers generally lack the practical skills or
experience to engage in autonomous, independent
practice, and supervision is required for the first two
years post-admission.*”> Graduate programs ought to
bridge this gap as an essential step in the socialisation of
graduates into legal professionals,”® and professionals who
can better trust themselves.”” Traditionally, supervision,
mentoring, induction, and training have been conducted
in person. Moving these processes online transforms

the dynamics within these relationships, removing or
diminishing the trust and rapport built up (usually) by
simply being in the same physical space as each other for
concentrated periods.’”®

New graduates enter a profession already facing challenges

including growing commercialisation and more aggressive
399

bullying; ' long hours;** unidimensional performance
review;* issues with inclusion and diversity;** and, in
some instances, cultural clashes between generations.*”
Many junior lawyers identify the culture of their
workplace as a negative one.” In this way, young lawyers
are being acculturated into a professional environment
that was, even before WFH and at least somewhat,
struggling to provide the conditions conducive to a
healthy, ethical, and competent professional identity.

Meanwhile, FLIP Stream’s 2021 rescarch found that ‘trust
and communication were key when the workforce was
working remotely’ but also that ‘[t]his could be harder
with new starters or with junior staff’. Online and hybrid
work is generally perceived to be more exhausting for
staff,*” and can lead to reduced opportunities, constrained
relationship-building and less ad-hoc or day-to-day
support. Several juniors have publicly reported on the

profit-seeking;

difficulties of remote working*® — in contrast to many

senior lawyers who have appeared to thrive WFH.*” In

wellbeing concerns;** workplace
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the Law Society of NSW’s 2022 Post-COVID survey of
member solicitors, the ability to develop junior staff was
regarded as the third most negatively impacted area by

the pandemic, behind professional networking and staff
mental health and wellbeing. Similarly, the International
Bar Association (IBA), in their global snapshot of young

lawyers, found that while graduates appreciated more
flexible working arrangements, their gratitude was
clouded by overwhelming workloads, potential salary cuts,
and isolation. The IBA concluded that in the next five
years, half of young lawyers are somewhat or highly likely
to move to a comparable workplace/firm, a third to a new
role within the legal profession, and a fifth to leave the
legal profession entirely.

With this context, we begin by outlining how each

of these traditional processes of graduate socialisation

— supervision, mentoring, induction, and training

— have been transformed by WFH and hybrid work
arrangements. We then provide five strategies to mitigate
these changes and to re-build trust and rapport in
graduate relationships within the firm.

A. SUPERVISION, MENTORING INDUCTION
AND TRAINING

Supervision has always played an integral role to the
functioning of the legal profession,*'* and has been said

to lie at its heart and represent its future.!’ Described as
‘experiential, practical’,*'? supervision is essential for junior
lawyers to develop task competence and autonomy,*'?

key features of a trusted professional. In Australia, legal
professional legislation mandates a two-year period of
supervised practice after admission.*'* Supervised practice
acts as the third stage of legal education, intended to

y

Supervision

Lawyer

4

4

Law School

Practical
Legal Training

Figure 10: The Development of a Professional Identity

transition novice lawyers to becoming practitioners who
are worthy of being trusted.”

Principals with designated responsibility (‘carriage’) of
matters are required to exercise reasonable supervision
over employees, with penalties for failing to do so.%'
The OLSC has flagged in its Annual Report that it is
incumbent to have robust systems in place for remote
supervision of junior lawyers. The rule implies a positive
obligation, so the proverbial office ‘open door’ policy

is unlikely to meet the required standard for a proper
management system.*” In the online realm, without any
office doors at all, supervision is even more difficult and
‘more complex than simply walking into an adjacent
office.”"® Thomson Reuters found that 59% of private
practice professionals increased technology investment
during the pandemic. Accordingly, supervisory lawyers
also need to understand their use in order to ensure they
can properly fulfil their supervisory duties.*"

To lead effectively, law firm leaders need to be credible
and their followers need to feel that they can trust
them.** However, previous research has for some time
now identified the complexities of fostering trust remotely
in relationships of differing seniority.**! Supervisors may
be more concerned with reviewing work and monitoring

410 EWW Timberlake, ‘Origin and Development of Advocacy as a Profession’ (1922) 9(1) Virginia Law Review 25, 32. For a history, in the English and
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420 Donald Polden, ‘Lawyers, Leadership, and Innovation’ (2019) 58(3) Santa Clara Law Review 427, 430; James M Kouzes and Barry Z Posner,
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productivity, while supervisees may struggle with reduced
access to managerial support, or otherwise feel out of
touch with their remote managers.*** Indeed, research
shows that what supervisees desire the most is more
contact time with their supervisor, formal training and
development targeted at wider personal and professional
growth, and empathy and support.**® This requires
commitment of time and resources by the supervisor and
their organisation. As explained in the Introduction, being
online can hamper the process of building rapport,**
which means those other relational elements, like
empathy and support are less likely to develop. Moreover,
arranging structured time together is more cumbersome,
even accessing information or getting answers to simple
questions can feel like a hurdle, especially for new
employees. It may be harder for junior lawyers to seek
impromptu guidance through an unrelated and/or group
Zoom call for example, than quickly ask a lawyer who is
sitting in close physical proximity. From the supervisor’s
end, it is harder to assess a supervisee’s capacity online
(e.g., are they happily working away or alone and stressed
from overwork?). Also, remote workers may find it

easier to shirk or cut corners, necessitating additional
monitoring.

Mentoring is a collaborative experience involving the
sharing of both professional and personal experiences to
develop self-discovery and confidence in one’s standing

within an organisation and profession.””> Some of the
by-products of any mentoring (whether online or in-
person) are greater trust and common expectations.
Mentees may have multiple concurrent ‘constellations’
of mentor relationships.*”” How people make the most
of their relationships with mentors can materially affect
their work experiences, including perception of fairness
at work and job satisfaction, and even future earnings.*?
This is especially relevant for junior lawyers, as past
research has found having a mentor early in one’s career
improves ability to develop social capital.*”’ Fukuyama
links social capital with trust, that when cultivated
creates greater opportunities and wealth.*° Crucially,
trust enhances knowledge-sharing, which is critical
because, as a reminder, most of the ways knowledge

is learnt in workplaces occur between people, rather
than through documents and standardised procedures.
Mentoring can help individuals learn the content and
rules of organisational culture.**! This has been termed
a community of practice,”” where tacit knowledge is
crystallised and shared among a group.*® For example,
mentors teach the ‘secrets’ of being an advocate, such

as passing on conventions on etiquette or even style of
dress.®** It has been said that support from peers is the
most important factor affecting newcomer attitudes
toward work.**> For formal mentorships, remote work
can actually provide benefits through better accessibility;
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allowing mentors to be brought in from outside the team,
across the world or from more senior rungs of the firm.

However, a serious drawback of remote work is the loss

of informal mentorships, without the opportunities of
casual discussions in hallways, coffee catch-ups, or the
spontaneous offer to join someone in court, for example.
It is harder to begin a relationship asking for advice or
assistance having never interacted or even seen someone
before.”*® While research suggests that people generally
underestimate the willingness of others to help,®” without
establishing the rapport that comes with everyday FtF
interactions, graduates may feel reticent to ask for this sort
of support.

Induction and Training are necessary for a lawyer to
understand the workings and culture of the organisation,
develop their knowledge and skills, including regarding
their ethical obligations, and introduce trainees (or
grads) to each other ‘as a mutual resource for practical
and emotional support’.**® Skimping on the induction
process because of the online or hybrid context means
new lawyers are less oriented in their firms and have less
chance of collegiality and loyalty developing, crucial for
all lawyers working virtually.**” Inadequate training can
lead to ethics risks, difficult or unreasonable workloads,
and greater friction within teams, in turn degrading
trust, relationships, and wellbeing.**® The Victorian

Legal Services Board and Commissioner surveyed
lawyers renewing their practice certificates in 2021, and
found that lawyers aged 21-30 cited lack of training

and professional development as the most commonly
reported negative factor on their wellbeing.*! The quality
of training may also be lower or less engaging online,
especially in the case of more ‘passive’ training (such as
presentations or lectures).*? In addition, the use of video
in online training sessions may be particularly alienating
for young graduate lawyers, who may already be self-
conscious as new members of the organisation.**

On the other hand, remote training also has some
benefits, including expanding the physical capacities of
training, improving convenience, allowing for trainers/
speakers outside of geographical boundaries, and opening
up training across practice groups.*** Where previously,
‘participatory methods, such as role playing’ were used
as simulations,*> working remotely also allows juniors
to join real meetings in the background and observe
actual interactions of senior lawyers with clients.* This
is possible because joining digitally is less intrusive than
in-person attendance and can lead to better outcomes
for junior lawyers.*” A move to a more casual WFH
environment can also give juniors a less intimidating
environment to learn.
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B. STRATEGIES

We now provide five strategies for managing grads online.

1. Increase and humanise interactions

When working online, interactions should be equal

in number to those that would occur in the office, if

not greater.“® Surveys have found that regular one-
on-one meetings with supervisors or managers helped
personal and professional development,*’ especially
where managers listen, spend time answering questions,
keep everyone ‘in the loop’, and distribute workloads
evenly.* The Law Society of NSW has guidelines for
remote supervision, including the need to develop risk
management strategies, conduct regular meetings, share
contact details, manage workflow, set up document
sharing logistics, and clarify how the supervisor will
approve or provide feedback for legal work.”' Similarly,
the Law Society of the England and Wales suggests that,
to replicate the benefits of physical proximity, supervisors
should ‘think out loud’” when working, use coaching
questions (such as “What is the other side trying to
achieve in this letter/agreement?’), and foster a culture

of open discussion rather than waiting for formal catch-
ups.®? This last is confirmed by research into supervision
that emphasises the need for regular, pre-scheduled
meetings.”? When giving feedback, short phone or video
calls may be more beneficial than written feedback, as it is
more difhicult to check how the communication has been
received when given via email.

In building trust, supervisors need to communicate
clearly so that they are not misunderstood by their
supervisees. Covey recommends stating one’s intentions
and expectations outright so there can be no doubt about

what you are thinking and envisioning. Supervisees

are vulnerable and oversensitive to the moods and

cues of their supervisors, so it is important to ‘talk
straight’ and be aware of how your tone and body
language may be interpreted or misinterpreted.”* When
communicating remotely, it is beneficial to infuse
messages with information about the communicator’s
character, emotion, and attitude.”> Communicating
encouragement and praise also help as general or
background appreciation may be harder to discern online.
In the educational literature, it has been suggested that
encouragement involves strong verbal articulations that
demonstrate acceptance, reinforce effort, and/or or
appreciate performance and contributions.*® Other ways
to humanise digital interactions are by sharing photos
and videos, and making the most of rare in-person
interactions.®” In all of this, it is important to factor in
time to listen to the junior lawyer.

2. Leadership training

PwC’s survey of knowledge workers found that during
the pandemic, middle managers’ lack of confidence as
leaders trickled down to employees who felt they were not
trusted.® Beyond being responsible for the difficult task
of implementation, managers are now required to oversee
performance, wellbeing, and relationships of their juniors
in an uncertain environment. Yet, PwC also found that
fewer than one-third of team leaders had received any
formal training on leading in a hybrid environment.*”
What graduates (as trustees or the person in whom trust
is to be placed) interpret as distrust by their managers (as
trustors) may well be the result of inadequate management
training for the new complexity of their roles. On the
other end of the spectrum are cases of managers over-
relying on trainees, without proper regard for the latter’s
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realistic capabilities. For example, a supervisor might be
too busy to check on a junior, leading to a mistake being
made, and the junior then being blamed.*® At more
senior levels, leaders need to set the tone and standards

as role models. This may be by actively encouraging and
normalising “speaking up” by subordinates to get work
reassigned, and/or better managing client expectations
regarding response times.*! It might involve righting
wrongs and being accountable, such as by apologising and
rectifying or otherwise ‘making good’ on situations.*
Leadership is not part of legal education and training, and
lawyers need to be supported in the continuous process of
becoming a trusted leader.

3. Psychologically healthy spaces

Ina 2021 survey of 1,700 UK legal professionals by
LawCare, qualitative responses indicated lawyers did not
trust colleagues to keep confidential the concerns they
shared; while others had no one to disclose to. However,
fostering a psychologically safe environment where

ideas can be freely and regularly shared without fear of
making mistakes is essential for workplace trust and
wellbeing.*® Psychological safety enhances the quality of
interpersonal relationships and fosters peer discussion and
interactions. In turn, this helps team members to generate
more creative ideas, without taking critical feedback
personally.“* Juniors also need to be able to express

their concerns about the organisation through multiple
channels, both confidential and direct.

Physical spaces are also important for psychologically safe
environments. Graduate lawyers are less likely to have the
resources for the most fitting home-office setup, which

can decrease job effectiveness.*® Consequently, graduates
could be provided WFH expense reimbursements or
otherwise assisted to create spaces that offer a reasonable
equivalent to an office environment.

4. Firmwide policies

Online or hybrid firm systems and policies need to
account for junior lawyer development, and incentivise
and reward staff who show leadership in this area,
whether through supervising, mentoring, training or
informal initiatives. The firm structures need to align
with the formal responsibility to new members who are
learning how to become independent lawyers and loyal
employees. For example, there can be an imbalance of
senior to junior lawyers at the office in cases where senior
lawyers prefer and are permitted to WFH, but junior
lawyers are either encouraged or mandated to work in the
office even if there are no or very few seniors on site to
supervise and mentor them.“¢ This can also lead to siloed,
delegation-heavy types of work, whereby individuals are
allocated tasks to be completed individually and debriefs
occur much later if at all. Another risk is ‘proximity

bias’, or the tendency for people to show favouritism or
preferential treatment to employees who are closest to
them physically.*” This could mean that certain grads
who happen to be in the office on the same days as more
seniors are, could receive better training. To encourage
real-time coordination, organisations should ensure that
graduates, principals, and supervisors have at least two
(but ideally more) days of overlap in the office.*® It is also
likely beneficial if there is at least one day per week when
the whole team is physically present.
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Assignment of work across the firm also needs to be
organised more effectively under remote or hybrid
policies. Traditionally, allocation of work is an informal
process, largely premised on developing relationships
between associates and the partners allocating the
work.“” However, without spontaneous interactions

in the office and when partners or principals only see
them occasionally in-person or during sporadic Zoom
meetings, junior lawyers may find it harder to get
involved in new matters and thus show and develop

their capabilities. This may relegate certain juniors to
routine ‘execution tasks’ (e.g., replicating a precedent or
executing semi-detailed instructions) rather than more
advanced ‘stretch assignments’ (i.e., strategic or complex
in nature). Research shows lawyers to be achievement
oriented. The delegation of ‘stretch’ assignments can
improve motivation and generate loyalty.””° Formalising
the allocation of such tasks supports the fair and positive
development of graduates. Regarding fairness, some firms
have engaged intermediaries known as ‘resource managers’
or ‘work allocation managers’ to act as neutral managers of
workflows.””! While the initial impetus for these roles was
to improve diversity and more equitable distribution of
work, they could be directed to address the online barriers
faced by junior lawyers in their professional trajectories.

5. Innovate

While leaders are responsible for bringing out their
employees’ talents and resources, they need to do so while
building trust and positive work relationships.*” Firms
that introduce innovative workplace policies based on
these principles (trust and positive relationships) are likely
to enjoy retention of their graduates. The Commonwealth
Bank Legal Market Pulse (2021) survey of 55 (mid and
large size) Australian firms found that at least 75% are
using flexible working arrangements, mentoring, mental
well-being support, in-house learning and development,

and/or pro bono programs to engage, retain, and develop
talent.*’? Rogers and Bell reported that some firms in their
study adopted structural ways of supporting innovation
such as allowing lawyers to count “innovation hours” as
billable hours for the purpose of performance review.**
Some firms have used external expertise to improve
remote training. Herbert Smith Freehills, for example,
sought guidance from the NeuroLeadership Institute

for their leadership and on-the-job training, while

Allens hired a consulting psychologist.”’”” Meanwhile,
King and Wood Mallesons started ‘digital boot camps’

in 2020 for its graduates to learn new technologies and
then gave them the opportunity to advise senior staff on
adopting them.¥® Perhaps more progressively however,
they have removed billable hour targets for graduates and
implemented multipliers on billable hours for time spent
training on technology.”

While larger firms can allow graduate lawyers to choose
between working in areas like legal operations or
LegalTech instead of traditional practice areas, in smaller
firms, lawyers can likely only contribute to innovation

in their spare time.””® Yet, in Jones and Pearson’s study,
two small firm lawyers were reported as creating their
own disruptive technologies: one designing a product for
accessible and affordable legal advice regarding divorce;
the other, an estate-planning service targeting other
professionals such as accountants and financial advisors.*””
Others were able to learn how to create a website for
their own firm, build their own desktop computer for
their office, or create their own system using various
technologies, eliminating their need for a bricks-and-
mortar office.

Creating a graduate program specifically tailored for
remote work may also be an option. For example, pre-
COVID, but in direct response to complaints from clients
who had been assigned inexperienced juniors, the UK law
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firm gunnercooke introduced the gunnerbloom salary role
for lawyers with 1-5 years of experience.®® These lawyers
are do not fill in time sheets, work substantially with
mentors and senior lawyers, are sent on secondments and
receive training in pricing and business development.

This and much of the above learnings and ideas can

be applied to sole and smaller practices including with
respect to their interactions with their admin personnel;
how they engage with other practitioners in their
networks; and how they engage with barristers and

other experts in their matters. For example, with respect
to innovation, for smaller practices with ‘professional
dependents’ — i.e. people whose livelihoods will be
affected by the law business such as secretaries, law clerks
or receptionists — bringing their opinions into decision
making can improve retention rates and sustain trust in
the relationship.®' Indeed, change managers recommend
a very simple approach to starting a change program;
asking the non-lawyer professional staff what changes they
would make to how the firm operates if these changes
could be made instantaneously.*?

480 Mitchell Kowalski, 7/e Great Legal Reformation: Notes from the Field (iUniverse, 2017) 132.
481 Jordan Furlong, ‘Law Firm Essentials for Surviving the COVID-19 Pandemic’ (Aug 2020) Australasian Law Management Journal 1, 3.

482 For an introduction to change leadership, see Rogers and Bell, ‘Change Leadership for Lawyers’ (n 282).
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CONCLUSION

As this primer illustrates, trust is essential for
professional practice. Trust is a critical condition for and
driver of motivation and productivity, creativity and
innovation, good relationships and loyalty, ethicality and
accountability, wellbeing, and a positive reputation.*®
Trust involves the trustor being vulnerable to the actions
of another, and the trustee, in turn, being benevolent,
ethical, and competent.®® But these dynamics can be
more fragile and complicated online with fewer of the
normal social cues, fewer opportunities to interact, and an
increased chance for misunderstanding, conflict

and/or isolation.

Part II demonstrated the blend of new business,
technological, and relational skills lawyers need in order
to attract, service, and retain clients online. Critically, they
must do so in a lawful and ethical manner where the risks
can be higher or different.

Reflecting on Part II, we suggest that the workings of
good, trusting relationships is especially important for the
growing demographic of junior lawyers.”®> As the future
of the profession, inattention to the needs of this group,
especially regarding supervision and mentoring, will

lead to greater attrition rates.** A better understanding
of the impacts of young lawyers entering the profession
in an online world is vitally needed.*” Meanwhile, trust
makes teams, and therefore workplaces, more effective.®
It leads to members supporting each other, resolving

conflicts earlier, and being less likely to have conflict in
the first place. It also enhances knowledge-sharing, which
is critical because most of the ways knowledge is learnt in
workplaces occurs between people, rather than through
codified documents and standardised procedures. One
of the key trust issues for teams is how to establish trust
within a team, quickly. The more quickly you can trust
someone, the more quickly the task can be completed.*®

In sum, trust is achievable despite the challenges of

the medium. Indeed, technology provides the means

to collaborate, and enterprise social media tools can

allow us to store and capture data, to have one-to-many
conversations, to share best practices, and to learn in new
ways never before conceived.*”® In many cases — when

it comes to mentoring, supervising, building positive
workplace cultures, and working in teams — the profession
and legal practices, have been critiqued for relying heavily
on unspoken and implicit methods, assuming that
juniors will pick things up ‘by osmosis’, that staff will
bring problems to the attention of management, and that
leadership skills amongst supervisors and team leaders will
develop naturally.®! In terms of client relationships, poor
lawyer communication and care has been one of the top
complaints about lawyers to the regulator for decades. In
other words, even before the pandemic forcing us online,
best practice in these areas was not necessarily prevalent.
With online or hybrid work needing a greater level of
intentionality and structure, this is the optimal time to
revisit and re-envisage lawyers’ work relationships and
workplace practices.

483

484 See above What is Trust?
485

has grown by 19%.)

Pirson, Martin and Parmar, ‘Public Trust in Business and Its Determinants’ (n 3).
Urbis (n 441) 2. (While the mean age of all Australian solicitors in 2020 was 42 years old, the proportion of solicitors aged 25 years and younger

‘Most Young Lawyers to Leave Firm or Industry in Next Five Years', Australian Financial Review (online, 3 February 2022) <https://www.afr.com/

companies/professional-services/majority-of-young-lawyers-to-leave-firm-or-industry-in-next-five-years-20220203-p59tgh>; ‘Staff Shortages Force

Law Firms to Raise Salaries and Even Reject Work’, Australian Financial Review (online, 2 December 2021) <https://www.afr.com/companies/

professional-services/staff-shortages-force-law-firms-to-raise-salaries-and-even-reject-work-20211130-p59ddf>.

487

Young-lawyers-survey>.

488

ing Team Trust’ (n 41) 479.

International Bar Association, Legal Policy & Research Unit, /BA Young Lawyers’ Report (January 2022) 40 <https://www.ibanet.org/LPRU/

Newell, David and Chand (n 308) 159. A number of studies point to a ‘notable link between team trust and team performance’: Feitosa, ‘Measur-

489 QOlson and Olson, (n 307) 258, citing Kenneth ] Arrow, Limits of Organization (WW Norton & Company, 1974)

490 Harvard Business Review, Coronavirus and Business (n 289) 47.

491 McNamara (n 415).
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