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28 July 2020 
 
 
Ms Margery Nicoll 
A/Chief Executive Officer 
Law Council of Australia 
DX  5719  Canberra 
 
By email: leonie.campbell@lawcouncil.asn.au 
 
 
Dear Ms Nicoll, 
 
Inquiry into the destruction of 46,000 year old caves at the Juukan Gorge in the Pilbara 
region of Western Australia 
 
Thank you for your memorandum dated 7 July 2020 inviting input from the Law Society of 
NSW to a Law Council of Australia submission to the inquiry into the destruction of 46,000 
year old caves at the Juukan Gorge in the Pilbara region of Western Australia (“inquiry”). 
 
The Law Society’s submissions are informed by its Indigenous Issues Committee and are 

directed to paragraph (g) of the inquiry’s terms of reference, in respect of the effectiveness 
and adequacy of state and federal laws in relation to Aboriginal and Torres Strait Islander 
cultural heritage in each of the Australian jurisdictions. We enclose submissions made in the 
context of two previous attempts to reform the Aboriginal cultural heritage protection models 
in NSW. The submissions responded to a 2014 Discussion Paper and a 2018 draft Aboriginal 
Cultural Heritage Bill. These submissions are provided to set out in more detail the deficiencies 
in the NSW framework. The discussion below is intended to provide a high level review of the 
shortcomings of the NSW protection of Aboriginal cultural heritage. 
 
International obligations 
 
In the Law Society’s view, the obligation to protect all aspects of Aboriginal heritage arises 
under various international instruments to which Australia is a party. This includes art 27 of the 
International Covenant on Civil and Political Rights, and art 11 of the United Nations 
Declaration on the Rights of Indigenous Peoples (“Declaration”). Relevantly, art 11 states: 
 

Indigenous peoples have the right to practice and revitalize their cultural traditions and 
customs. This includes the right to maintain, protect and develop the past, present and 
future manifestations of their cultures, such as archaeological and historical sites, artefacts, 
designs, ceremonies, technologies and visual and performing arts and literature. 

 
Article 12(1) of the Declaration provides: 
 

Indigenous peoples have the right to manifest, practice, develop and teach their spiritual and 
religious traditions, customs and ceremonies; the right to maintain, protect, and have access 
in privacy to their religious and cultural sites; the right to the use and control of their 
ceremonial objects; and the right to the repatriation of their human remains.

mailto:leonie.campbell@lawcouncil.asn.au


 

1957907/vkuek…2 

What should be protected? 
 
Australia’s international obligations are not only in relation to parts and features of the 
landscape that reflect traditional aspects of Indigenous cultures. They extend to “historical 
Aboriginal landscape”,1 as well as parts and features of the lands which are significant to 
cultures of contemporary Aboriginal communities. Cultural values can be derived from post-
contact events, history, and relationships to land and water, as well as being embedded in 
traditions and relationships that are derived from, or as part of a continuity of pre-contact 
society. Social and cultural values are dynamic, and can change over time.2 The assessment 
of Aboriginal cultural heritage values must include all aspects of values in the Burra Charter,3 
not merely an assessment of archaeological significance.4 It will also be necessary to have 
regard to a broader landscape context when assessing values, before land management 
decisions are taken.5 
 
Some of the cultural landscape interconnections were considered in Darkinjung Local 
Aboriginal Land Council v Minister for Planning and Infrastructure [2015] NSWLEC 1465 
(“Darkinjung”) where the Land and Environment Court of NSW found: 
 

182. Collectively, these definitions of the cultural landscape make clear that the physical 
aspects of a site (in this case the engraved figures and stone arrangement) should not be 
considered in isolation but in association with its surrounding spiritual, cultural and 
physical environment. Justice Toohey, in the Walpiri and Kartangarurru Kurintiji land 
claim (Exhibit A 18) at [69] - [70], cautioned that: 

 
the word [site] may mislead by generating a tendency to think of sites as 
particular features of the landscape occupying relatively little space and 
rendering unimportant the country around them. 

183. Paul Gordon [an Aboriginal stakeholder] makes this distinction clear: 

The carving on the rock is not the site. The site is the carving and the 
surrounding area and cultural practice that took place at the site. (Exhibit A11 
p 31) 
 
We look at an object on rock and we call it a woman site ... Why is it a woman 
on the rock? It's because of story attached to it and the journey that brings 
people to her and the journey that she keeps going on, and that’s the cultural 
landscape which we haven't considered at all. We are just looking at an object, 
right there referring to that woman as an object when to us she is a living 
ancestral being who is still participating and is still doing things in country. (TS 
D7/394/26-33) 

 
Further, the Court considered the importance (archaeologically, anthropologically and 
culturally) in determining the significance of a Women’s Site, and its place in the cultural 
landscape. The proponent in this matter did not contest the significance of the Women’s Site, 

 
1 See for example, Aboriginal Cultural Heritage and Regional Studies, pp.19-21:  
http://www.environment.nsw.gov.au/resources/cultureheritage/RegionalStudiesfinalSect2comp2.pdf. An 
example may be historical camps on pastoral properties (which include burial areas) and which may be highly 
significant to the Aboriginal people who lived and worked there regardless of where they originally came from. 
Mehmet v Carter [2020] NSWSC 413 at [512]-[614] is an example of a case of a burial dating from 1890 
being regarded as an “Aboriginal object” albeit in that case the person was buried on his own country. 
2 Darkinjung Local Aboriginal Land Council v Minister for Planning and Infrastructure [2015] NSWLEC 1465, 
[329]. 
3 The Australia International Council on Monuments and Sites (ICOMOS) Charter for the Conservation of 
Places of Cultural Significance, known as the Burra Charter, was first adopted at Burra in 1979. See 
https://australia.icomos.org/publications/burra-charter-practice-notes/ 
4 Darkinjung, [471]. 
5 See also Darkinjung, [35], [138]-[146], and [179]-[216].  

http://www.environment.nsw.gov.au/resources/cultureheritage/RegionalStudiesfinalSect2comp2.pdf
https://australia.icomos.org/publications/burra-charter-practice-notes/
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and that it existed within a cultural landscape. However, it argued that there was no adequate 
evidence of the existence of a cultural landscape beyond the immediate physical limits of the 
Women’s Site of such importance that it would preclude the proposed development. 
 
The Court found that there was convincing evidence indicating the interrelatedness of the 
elements of the integrated cultural landscape between the Women’s Site and other features 
in the wider area, summarised by the Court as follows at [206]: 
 

• In Aboriginal belief the culture heroes themselves travelled across the landscape, 
between sites, and were active between sites in this creation journey, creating a 
cultural landscape which still exists. For instance, Gordon TS D7/394/26-33. 

• The extent of sites in the area, including those which relate to the evidence of past 
life, points to the fact that Aboriginal people traditionally, actively and intensively 
utilised an area which includes the Rocla land and probably stretching beyond. The 
area contains elements such as traditional food and water sources, walking routes, 
camping places, and abundant rock art, much of it relating to the travels of cultural 
heroes. 

• Aboriginal witnesses referred to ceremonies, camping and other activities performed 
in and around the actual sites. 

• They describe it as the habitat of traditionally important, and in some cases, totemic 
features of the natural environment. The natural features of this landscape have 

traditional associations. 

• Aboriginal people see this landscape in a holistic way, rather than as dots on a map, 

and feel a strong attraction to it and a need to protect it as a whole. 

• The fact that development has taken place in the regional cultural landscape does 
not negate its importance in Aboriginal eyes, nor does it mean that it is necessarily 
appropriate to conduct a quarrying operation within this landscape. 

 
It is also significant to note that the Court highlighted that, although the initial significance of 
the site might be archaeological, it continues to have contemporary social and cultural value 
as a tangible aspect of connection to land and culture: 
 

167. With respect to this issue, Ross outlines how the ascription of contemporary 
significance to a place upon the location of tangible evidence in this way in a 
relatively short time is well documented in Aboriginal cultural heritage literature, and 
comments that such contemporaneousness of meaning does not necessarily 
reduce the significance of the meanings being assigned. The discovery of such a 
site, previously recorded as purely archaeological, corroborates a general sense of 
connection to country and acts to “map” people physically onto country. In a sense 
the tangible site supports the associations that people already experience and which 
previously were reported as vaguer feelings of connection and traditional beliefs. 
Each of the three Aboriginal groups interviewed by Ross stressed their connection 
to the country around Calga regardless of the existence of particular archaeological 
sites but the existence of the site acts as a tangible aspect of this connection. It is 
through the existence of this site that the women's existing knowledge about the 
country is reified and gives a specific point of connection to place. Ross explains 
that this kind of mapping onto country and place is a common occurrence in an 
ecological approach to Aboriginal cultural heritage management (Exhibit R3 Vol 3 
Tab 18 Ross report pp 2766, 2768). […] 
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Aboriginal cultural heritage protection in NSW – deficiencies in the current framework 
 
There is currently no stand-alone legislative protection for Aboriginal cultural heritage in NSW. 
The National Parks and Wildlife Act 1974 (NSW) (NPWA) is the key legislation dealing with 
the protection of Aboriginal cultural heritage in NSW,6 alongside the regulation of flora and 
fauna. In the Law Society’s view, this protection regime is anachronistic and contains serious 
deficiencies.  
 
The most significant failing of the NSW regime is that ownership, management and control of 
Aboriginal cultural heritage is not vested in Aboriginal people. There is no legislative framework 
requiring Indigenous involvement in decisions regarding Aboriginal cultural heritage, and there 
is no clear path for Aboriginal people to say no to the destruction of Aboriginal cultural heritage. 
Further, Aboriginal groups are not properly resourced in relation to the protection of Aboriginal 
cultural heritage. 
 
Responsibility for managing Aboriginal cultural heritage in NSW rests with a government 
agency, Heritage NSW. While an Aboriginal Cultural Heritage Advisory Committee has been 
established under ss 27 and 28 of the NPWA, it plays only an advisory role on any matter 
relating to the identification, assessment and management of Aboriginal cultural heritage in 
NSW.7 
 
In the view of the Law Society, decisions in relation to the protection of Aboriginal cultural 
heritage should be a matter for Aboriginal people. We note the following analysis of the 

decision in Chief Executive, Office of Environment and Heritage v Ausgrid [2013] NSWLEC 51 as 
one example of the importance of policy settings that embed and prioritise Aboriginal culture 
and values in legislation that is ostensibly intended to be protective: 
 

The inability of the NPW Act to adequately protect Aboriginal cultural heritage is in part due 
to the evidentiary burden of proving the significance of an Aboriginal object. The finding that 
Ausgrid's offence was of "moderate" environmental harm was a direct result of the inability 
of the prosecution to lead evidence as to the significance of the particular rock engraving 
and to prove this significance beyond reasonable doubt. The evidence led by the NSWALC 
[NSW Aboriginal Land Council] and MLALC [Metropolitan Aboriginal Land Council] failed to 
indicate why this specific rock engraving was culturally important. It focused on the general 
importance of rock engravings and the high rate of destruction of Aboriginal cultural 
heritage. This evidentiary issue ultimately led to the imposition of the relatively mild penalty 
of $4,690. 

In order to effectively protect Aboriginal cultural heritage for Aboriginal people, Aboriginal 
people should have responsibility for determining the significance of an object or area. This 
determination should not be hindered by the values, preferences or attitudes of people who 
are external to the Aboriginal culture. Aboriginal heritage is bound up with belief, law, 
community, cultural practice and identity. Its protection thus requires a holistic approach 
and should acknowledge the inability to separate notions of tangible and intangible heritage 
for Aboriginal people.8 [footnotes omitted] 

 

 
6 For a list of the different pieces of legislation that have some protection effect on Aboriginal heritage, see 
NSW Office of Environment and Heritage, Aboriginal heritage legislation in NSW: How the Aboriginal 
heritage system works, (2012, South Sydney), 4-6, online https://www.environment.nsw.gov.au/-
/media/OEH/Corporate-Site/Documents/Aboriginal-cultural-heritage/how-aboriginal-heritage-system-works-
120401.pdf 
7 See NSW Office of Environment and Heritage, Aboriginal Cultural Heritage Advisory Committee terms of 
reference, online: https://www.heritage.nsw.gov.au/what-we-do/aboriginal-cultural-heritage-advisory-
committee/achac-terms-of-reference-n/ 
8 Packham, Alison, 'Between a rock and a hard place: legislative shortcomings hindering Aboriginal cultural 
heritage protection' (2014) 31 Environmental and Planning Law Journal 75-91. 

https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Aboriginal-cultural-heritage/how-aboriginal-heritage-system-works-120401.pdf
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Aboriginal-cultural-heritage/how-aboriginal-heritage-system-works-120401.pdf
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-Site/Documents/Aboriginal-cultural-heritage/how-aboriginal-heritage-system-works-120401.pdf
https://www.heritage.nsw.gov.au/what-we-do/aboriginal-cultural-heritage-advisory-committee/achac-terms-of-reference-n/
https://www.heritage.nsw.gov.au/what-we-do/aboriginal-cultural-heritage-advisory-committee/achac-terms-of-reference-n/
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Who the appropriate Aboriginal people are to make cultural heritage decisions will be a matter 
for each state or territory, having regard to the relevant statutory frameworks, and should be 
determined by the Aboriginal people concerned. We note for example that in NSW, there are 
two mechanisms for the recognition of Aboriginal land rights: the Aboriginal Land Rights Act 
1983 (NSW) and the Native Title Act 1993 (Cth). The two systems differ in the rights they 
provide, and can sometimes exist in the same land.9 
 
We also note that only objects, and places that are gazetted, are currently protected, and there 
are no protections for sites of significance, nor are Aboriginal cultural knowledge and practices 
legislatively protected. Under the existing regime, proponents of State Significant 
Infrastructure or State Significant Development projects are not required to seek Aboriginal 
heritage impact permits (AHIPs), and are exempt from the harm offences set out in the NPWA. 
Individual planning assessors may require assessment consistent with policies formulated 
under the NPWA, but may not. It should be noted that as the project under consideration in 
the Darkinjung decision discussed above was a “major project” under the now-repealed Part 
3A of the Environmental Planning and Assessment Act 1979 (NSW), the NPWA did not have 
application. While the decision turned on the application of a number of the then NSW Office 
of Environment and Heritage10 (OEH) policies, including its policy in respect of cultural 
landscapes,11 we understand that these policies were not ordinarily applied by the OEH in 
decisions regarding AHIP applications. 
 
Further, maximum sanctions for unlawful destruction of Aboriginal cultural heritage are 
relatively small (maximum penalties for the "knowing offence": $275,000 or imprisonment for one 
year for individuals; $550,000 or imprisonment for two years for an individual in circumstances of 

aggravation; and $1,100,000 for corporations under s86(1) of the NPWA) and are unlikely to be 
effective deterrents. In contrast, maximum penalties for similar offences under the Protection of 
the Environment Operations Act 1997 (NSW), the Environmental Planning and Assessment Act 
1979 (NSW) and the Native Vegetation Act 2003 (NSW) are in excess of $1 million for individuals. 
 
Thank you for considering this submission. Questions may be directed to Vicky Kuek, Principal 
Policy Lawyer, at victoria.kuek@lawsociety.com.au or (02) 9926 0354. 
 
Yours sincerely, 
 
 
 
 
 
Richard Harvey 
President 
 
Encl. 

 
9 See NSW Aboriginal Land Council, Comparison of Land Rights and Native Title in NSW, Factsheet, 2017, 
online https://www.aboriginalaffairs.nsw.gov.au/pdfs/land-rights/170110-native-title-fact-sheet-1-
comparison-of-land-rights-and-native-title-final.pdf  
10 Until 30 June 2020, the government agency responsible for managing Aboriginal cultural heritage was 
the NSW Office of Environment and Heritage. From 1 July 2020, responsibility for managing Aboriginal 
cultural heritage was moved to Heritage NSW. 
11 See Darkinjung, [179]-[181]. 

mailto:victoria.kuek@lawsociety.com.au
https://www.aboriginalaffairs.nsw.gov.au/pdfs/land-rights/170110-native-title-fact-sheet-1-comparison-of-land-rights-and-native-title-final.pdf
https://www.aboriginalaffairs.nsw.gov.au/pdfs/land-rights/170110-native-title-fact-sheet-1-comparison-of-land-rights-and-native-title-final.pdf


>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N



>>
R

E
TU

R
N




























