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12 June 2020 
 
 
Ms Margery Nicoll 
Acting Chief Executive Officer 
Law Council of Australia 
DX 5719 Canberra 
 
By email: alex.kershaw@lawcouncil.asn.au 
 
 
Dear Ms Nicoll, 
 
Migration Amendment (Prohibiting Items in Immigration Detention Facilities) Bill 
2020 
 
Thank you for the opportunity to contribute to a Law Council submission to the Senate Legal 
and Constitutional Affairs Legislation Committee inquiry on the Migration Amendment 
(Prohibiting Items in Immigration Detention Facilities) Bill 2020 (“the Bill”). The Law Society’s 
Human Rights Committee has provided input for this submission.  
 
1. Overview of the Bill  
 
The Bill would amend the Migration Act 1958 (Cth) (“the Act”) to allow the responsible Minister 
to declare something to be a “prohibited thing” in relation to people in detention. There is no 
defined list of prohibited things in the Bill, however the Explanatory Memorandum states that 
this may include controlled drugs as defined in the Criminal Code Act 1995 (Cth), prescription 
drugs, mobile phones, SIM-cards and internet-capable devices. Under s 251A(2) in the Bill, 
the Minister would have the power to determine what is a “prohibited thing” for the purposes 
of the Act by way of a disallowable legislative instrument. The Bill is described in its second 
reading speech as “not introducing a blanket ban on mobile phones in detention”,1 however 
proposed ss 251B(6) would allow the Minister to require by legislative instrument that an 
authorised officer “must” seize a specified thing. 
 
The Bill would also expand the search and seizure powers in the Act “in order to provide for a 
safe and secure environment for people accommodated at, visiting or working at an 
immigration detention facility”.2 By inserting new ss 252BA and 252BB into the Act, the Bill 
would allow authorised officers, as defined at s 5 of the Act, and their assistants, to search 
areas in immigration detention facilities including accommodation areas, administrative areas, 
common areas, detainees’ rooms, detainees’ personal effects, medical examination areas and 
storage areas, and to allow the use of detector dogs to conduct these searches.  
 
 

 
1 Commonwealth, Parliamentary Debates, House of Representatives, 14 May 2020, 2441 (Alan Tudge).  
2 Explanatory Memorandum, Migration Amendment (Prohibiting Items in Immigration Detention Facilities) Bill 
2020, 37. 
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The Bill differs from its previous version, the Migration Amendment (Prohibiting Items in 
Immigration Detention Facilities) Bill 2017 (“the 2017 Bill”), in some respects. As noted above, 
the legislative instrument through which items are declared a “prohibited thing” in the Bill will 
be disallowable, whereas in the 2017 Bill the legislative instruments were not open to 
Parliamentary disallowance. In the Bill, medications and healthcare supplements will not be 
“prohibited things” where they are supplied by an authorised healthcare provider; and the Bill 
provides that detector dogs will be used to search immigration detention facilities operated by 
or on behalf of the Commonwealth, and not detainees or people entering a detention facility, 
as was proposed in the 2017 Bill.  
 
2. Relevant sections of the Law Society’s submission on the Migration Amendment 

(Prohibiting Items in Immigration Detention Facilities) Bill 2017 
 
The Law Society provided a submission on the 2017 Bill, and we enclose a copy of that 
submission. The Law Society reiterates the following aspects of our earlier submission, which 
remain relevant in relation to the Bill.  
 
2.1. Legal professional privilege 
 
The Law Society retains its concerns about the impact the Bill may have on legal professional 
privilege, which is a fundamental common law right and is also enshrined in various 
international human rights instruments.3 In the experience of our members, detainees in 
immigration centres often make use of their mobile phone to access legal advice from their legal 
representative. Material that may attract legal professional privilege (for example, legal advice 
provided by text message, or by email accessed on a mobile phone) may be confiscated under 
this Bill.  

 
2.2. Availability of existing powers 
 
As the Law Society noted in our submission on the 2017 Bill, s 252 of the Act already permits 
authorised officers to conduct searches and confiscate items deemed to pose a risk to safety 
and security. The Act currently allows for a detainee’s clothing and property to be searched 
without the need for a warrant (s 252(1)). The purpose of the search is currently limited to 
finding out whether the detainee is hiding a weapon or other thing that is capable of being used 
to inflict bodily injury or to help the person escape from immigration detention. The search 
power may also be used to search for a document (or other thing) that may be used as 
evidence for cancelling a person’s visa (this would only apply to people at airports/ports who 
have not been immigration cleared) (s 252(2)). 
 
In relation to searches, the Act allows for a strip search to be conducted (without warrant) if an 
officer suspects on reasonable grounds that a detainee has a weapon or a thing that can be 
used to inflict bodily injury or escape detention (s 252A). Detainees can also be subjected to 
a screening process (s 252AA). 
 
The Law Society is of the view that the Bill is not necessary, given the powers that already 
exist under the Act. If criminal activities are taking place inside detention centres, as suggested 

 
3 We note that the UN HRC has warned against ‘severe restrictions or denial’ of the right to legal professional 
privilege with respect to individuals’ right to communicate confidentially with lawyers:  
United Nations Human Rights Committee, General Comment No 32, Article 14: Right to Equality before 
Courts and Tribunals and to a Fair Trial 90th Sess, UN Doc CCPR/C/GC/32 (23 August 2007) [23]. Further, 
Principle 22 of the Basic Principles on the Role of Lawyers provides for confidentiality in communications 
between lawyers and clients: Basic Principles on the Role of Lawyers, Eighth UN Congress on the Prevention 
of Crime and Treatment of Offenders, 27 August-7 September 1990, UN Doc A/Conf.133/28/Rev.1 (1991), 
principle 22. 
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in the second reading speech accompanying the bill, standard criminal law processes should 
be followed, including obtaining a warrant to seize any relevant item(s). 
 
2.3. Broad discretionary powers granted to the Minister and authorised officers 
 
Proposed s 251A(2)(b) of the Bill provides the Minister with broad discretion to declare an item 
as a “prohibited thing” if “possession or use of the thing in an immigration detent ion facility 
might be a risk to the health, safety or security of persons in the facility, or to the order of the 
facility”. In a note to s 251A(2), the Bill states that mobile phones, SIM cards and internet-
capable devices may be determined to be prohibited things. As the Law Society noted in our 
submission on the 2017 Bill, this provision does not require any standard by which the Minister 
is required to consider whether something “might” be a risk, and there is no guidance on what 
would constitute a risk to the “order” of the facility. There is also no guidance on what “order 
of the facility” means in this context.  
 
Proposed s 252(4) would allow authorised officers to seize a prohibited thing and retain it “for 
such time as the authorised officer thinks necessary for the purposes of this Act”. The Bill does 
not provide for any avenues by which a detainee can challenge the confiscation of things in 
error, or things taken improperly (that is, things that are not in fact prohibited things) or to 
recover items wrongly confiscated. There is no provision to require that authorised officers 
properly safeguard the things seized and retained, and no consequences if these things are 
lost or otherwise compromised. Further, there is no guidance in the Bill in respect of the 
purposes for which authorised officers might access information held in the things seized and 
retained (such as mobile phones and computers). There is no safeguard against information 
found in mobile phones and computers being used improperly, and there is also no effective 
safeguard against accidental (or indeed purposeful) disclosure of personal and sensitive 
material in computers and mobile phones. 
 
Proposed ss 252A(1) and 252A(3)(a) would provide authorised officers with broad powers to 
conduct strip searches on detainees, without a warrant, if the officer suspects “on reasonable 
grounds” that there is a weapon, escape aid or prohibited thing on the detainee’s clothing or 
body.  Section 252BA provides for similarly broad search powers, without a warrant, in relation 
to accommodation areas, administrative areas, common areas, detainees’ rooms, detainees’ 
personal effects, medical examination areas and storage areas, and would allow the use of 
detector dogs to conduct these searches. The Law Society retains our concerns about the use 
of detector dogs outlined in our submission on the 2017 Bill. We also retain our overall 
concerns about the broad discretionary powers available to the Minister and authorised 
officers in the Bill, which in our view are disproportionate, unreasonable, and not sufficiently 
connected with the objective of protecting the health, safety and security of people in 
immigration detention and maintaining order in the facilities. 
 

2.4. International human rights engaged 
 
The Law Society retains its concerns about the impact the Bill is likely to have on detainees’ 
right to privacy and the right to family life. Further context to these concerns is contained in 
our submission on the 2017 Bill.  
 
3. The Minister’s powers to cancel visas on character grounds 
 
The Law Council has also sought the views of the Law Society in relation to the Minister’s 
powers to cancel visas on character grounds, given that the Explanatory Memorandum 
accompanying the Bill states that the Bill is necessary as there has been a “change to the 
demographics of the [immigration] detention population” with an increasing number of 
detainees having entered “directly from a correctional facility, including members of outlaw 
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motorcycle gangs” due in part to an increase in visa refusal or cancellation on character 
grounds.4 
 
We enclose for your information a copy of the Law Society’s 26 November 2018 submission 
on the Migration Amendment (Strengthening the Character Test) Bill 2018, which addresses 
this issue.  
 
Should you have any questions or require further information about this submission, please 
contact Andrew Small, Policy Lawyer, on (02) 9926 0252 or email 
andrew.small@lawsociety.com.au. 
 
Yours sincerely, 
 
 
 
 
 
Richard Harvey 
President 
 
Enc. 

 
4 Explanatory Memorandum, Migration Amendment (Prohibiting Items in Immigration Detention Facilities) Bill 
2020, 36. 
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