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29 May 2020 
 
 
Ms Margery Nicoll 
Acting Chief Executive Officer 
Law Council of Australia  
DX 5719 Canberra 

By email: john.farrell@lawcouncil.asn.au 

 
Dear Ms Nicoll, 
 
Inquiry into litigation funding and the regulation of the class action industry  
 
The Law Society of NSW thanks you for the opportunity to provide input for a Law Council 
submission to the Parliamentary Joint Committee on Corporations and Financial Services 
inquiry into litigation funding and the regulation of the class action industry. The Law 
Society’s Litigation Law and Practice Committee has contributed to this submission.   

The Law Society previously provided a submission to the Australian Law Reform 
Commission (‘ALRC’) Inquiry into Class Action Proceedings and Third-Party Litigation 
Funders. We enclose the letter to the ALRC dated 17 August 2018.  

 
 

 We have restated and built upon several of our comments  
to the extent that they relate to the terms of reference of the present inquiry. 

Our response to relevant terms of reference are discussed below, numbered as per the 
Inquiry’s terms of reference.  

2. The impact of litigation funding on the damages and other compensation received 
by class members in class actions funded by litigation funders 

Litigation funding has a clear impact on the amount of damages or compensation available 
to class members in class actions funded by litigation funders. Litigation funders expect that 
any investment will bring a return beyond the mere recovery of legal fees and disbursements 
paid. Funding agreements traditionally rely on a percentage of the amount recovered. The 
percentage may vary depending on when a matter resolves, whereby a lower percentage 
will be received if the matter resolves at an early stage through to a higher percentage if the 
matter resolves later. 
 
Funding equalisation orders and common fund orders also impact on the amount of 
damages awarded to group members. A common fund order will likely have the most 
dramatic impact on the amount recoverable. For example, a sum of 25% on any gross 
damages award may,1 depending on the gross settlement sum, greatly exceed the legal 

 
1 Based on the percentage recently awarded in Uren v RMBL Investments Ltd (No 2) [2020] FCA 647. 
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costs and any commission payable from funded group members. Assuming a gross 
settlement sum of $100 million on a securities class action claim, this would mean an award 
of $25 million for a litigation funder. In addition to having legal costs and disbursements 
recovered and reimbursed, the litigation funder claims a significant additional amount out of 
the settlement amount that would otherwise be received by class members.  
 
A funding equalisation order will also impact the amount recoverable, however, it will likely 
do so to a lesser extent than a common fund order. This is because a funding equalisation 
order simply spreads the amount of the commission that the litigation funder would be 
entitled to across all participating group members. In our view, this is a more fair and 
equitable resolution for all group members whilst still allowing the litigation funder to retain its 
contractually agreed benefit.  
 
3. The potential impact of proposals to allow contingency fees and whether this could 
lead to less financially viable outcomes for plaintiffs 

The current prohibition on contingency fees exists to ensure that plaintiffs do not see the 
returns from their claim consumed by excessive legal fees. A clear example of this risk is 
evident in the case of Fitzgerald & Anor v CBL Insurance Ltd (No. 2) (“Huon”),2 considered 
by the Victorian Law Reform Commission. In Huon, the former trustees of Huon Corporation, 
suing CBL Insurance Ltd, would have been unable to bring the action without funding, but 
the high rates of commission charged and significant legal fees meant that the trustees 
"ultimately received nothing from the amount awarded".3  The Law Society considers that 
contingency fees may not, in practice, necessarily provide access to justice, as smaller 
claims are the most likely to be consumed by contingency fees. 
 
Generally speaking, in most cases a contingency fee arrangement will be higher than the 
legal costs would have been to litigate a matter because it is based, not on the amount of 
work employed to litigate the matter, but on a percentage of the eventual outcome. 
 
Whether the introduction of contingency fee arrangements would result in reduced costs to 
litigants in class action matters can only be determined on a case by case basis. We note 
that in a number of cases the courts have questioned the totality of legal fees charged and 
payable as part of a settlement. In such cases, the courts have used experts and referees at 
the settlement approval stage to attempt to gauge whether the fees are fair and reasonable. 
 
Further, in the case of representative proceedings, such as in proceedings involving alleged 
continuous disclosure breaches where losses by individual shareholders may be quite small, 
and where the class members have no realistic economic capacity to bring proceedings, any 
settlement sum which is ultimately payable to them may be gratefully received. As such, 
there is no real transparency or ability for those class members to analyse whether the result 
and the amount taken in fees, is a good one from their perspective. This highlights the 
necessity for close scrutiny by the court of: 
 
i. all the arrangements by lawyers acting for plaintiffs in representative proceedings; and 
ii. all the funding arrangements, to ensure that justice is both done and seen to be done. 

 

 
2  [2015] VSC 176.  
3 Victorian Law Reform Commission, Access to Justice – Litigation Funding and Group Proceedings 
(Report, March 2018) [2.40]. 
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4. The financial and organisational relationship between litigation funders and 
lawyers acting for plaintiffs in funded litigation and whether these relationships have 
the capacity to impact on plaintiff lawyers’ duties to their clients 

A relationship between a litigation funder and a lawyer that is purely contractual is largely 

accepted and, where it exists, a proper exercise of a lawyer’s fiduciary obligations ought to 

be sufficient to prevent conflicts of interest.  However, the litigation funder and law firm may 

also have a relationship which is not merely contractual; for example, they exist within a 

single entity and/or under the direction of a single Director. Where this relationship exists, 

there is a greater risk of a conflict of interest or abuse of process occurring. We suggest that 

consideration be given to the requirement for a strict separation which prevents a lawyer 

from acting for an applicant in a class action in circumstances where the lawyer, or a close 

associate of the lawyer, is also a Director of a litigation funding organisation. Appropriate 

exceptions to such rules should exist, such as when the litigation funder is a publicly listed 

company.   

 

5. The Australian financial services regulatory regime and its application to litigation 
funding 

In 2009, the Federal Court of Australia found that the litigation funding arrangements under 
consideration constituted a "managed investment scheme".4 Further, in 2011 the NSW Court 
of Appeal found that a litigation funding arrangement was a "financial product" under s 763A 
of the Corporations Act 2001 (Cth).5 On appeal, the High Court of Australia held that the 
funder in that case was a "credit facility".6 
 
In response to these findings, the Commonwealth Government in 2012 exempted “funders” 
from the definition of “managed investment scheme”, but only on the condition that litigation 
funders had necessary processes in place to manage conflicts of interest. Exempt litigation 
funders are subject to the Australian Securities Investments Commission (ASIC) Regulatory 
Guide 248. 
 
In its Final Report “Integrity, Fairness and Efficiency - An Inquiry into Class Action 
Proceedings and Third-Party Litigation Funders” (“Final Report”), the ALRC recommended 
that the existing ASIC Regulatory Guide 248 be amended to require third-party litigation 
funders to report to ASIC to show compliance with the requirements to meet certain 
obligations to avoid or mitigate conflicts of interest.7    
 
However, the ALRC further noted that the current definition for exemption does not capture 
the increasingly broad range of litigation funding models that are appearing in the Australian 
market, meaning that whether an exempt third-party litigation funder is required to comply 
with Regulatory Guide 248 may be unclear. The ALRC noted that it received competing 
submissions as to whether the ASIC Regulatory Guide 248 is sufficient to regulate litigation 
funders,8 and has previously observed that there is little oversight or action from ASIC in this 
context.9  
 

 
4 Australian Law Reform Commission, Integrity, Fairness and Efficiency-An Inquiry into Class Action 
Proceedings and Third-Party Litigation Funders (Final Report, December 2018) [6.7] (“Final Report”) citing 
Brookfield Multiplex Limited v International Litigation Funding Partners Pte Ltd (2009) 180 FCR 11. 
5 International Litigation Partners Pte Ltd v Chameleon Mining NL (2011) 276 ALR 138.   
6 International Litigation Partners Pte Ltd v Chameleon Mining NL (Receivers and Managers appointed) 
(2012) 246 CLR 455; Australian Law Reform Commission (n 2) [4.15].  
7 Final Report [6.108]. 
8 Final Report [6.106]. 
9 Final Report [6.109]. 
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The Law Society is concerned with the adequacy of an ASIC Regulatory Guide to effectively 
manage the potential risks of conflicts of interests and also regulate litigation funders in this 
context without other regulatory tools to enforce compliance. As noted by the Victorian Law 
Reform Commission, whilst the courts play a role in supervising litigation funders in legal 
proceedings, they can only do so on a case by case basis,10 and the role therefore is limited 
in several respects. 
 
We note that the Federal Government has recently announced that litigation funders will be 
required to hold an Australian Financial Services Licence and will no longer be exempt from 
complying with the statutory regime governing managed investment schemes. In principle, 
we support litigation funders being subject to greater regulatory oversight, particularly noting 
the decision in the Federal Court of Australia that litigation funders meet the criteria of a 
managed investment scheme. We look forward to reviewing the details of the reforms once 
released.  
 

6. The regulation and oversight of the litigation funding industry and litigation funding 
agreements 

The Law Society recognises the importance of litigation funders in class action proceedings, 
including the fact that a number of actions would not be able to brought without their 
funding.11 However, observed from a purely commercial perspective, a litigation funder is 
essentially using a chose in action, held by the members in the class, to seek to make a 
profit. As such, they are providing a type of financial product. Considering the significant 
financial incentives for litigation funders and the growth in class action proceedings, the Law 
Society is of the view that regulation is necessary to manage the concomitant risks to group 
members. We submit that litigation funders should thus be under particular regulatory 
obligations that are enforceable against them.  
 
The Law Society notes that a number of arguments against introducing further regulation of 
litigation funders are based on concerns with “over-regulation” and the imposition of 
unnecessary restrictions in the market and competition.12 We accept that regulation may 
have an impact on litigation funding competition and create a barrier to entry into the market 
for litigation funders. If there are less litigation funders, it may follow that smaller value class 
actions may not receive funding, and with less competition, commission percentages in 
litigation funding agreements may rise.  
 
This tension was acknowledged by the ALRC in its Final Report:  
 

Tension exists between the perceived need for a licensing regime to ensure that 
litigation funders have the ability to meet their financial obligations (to indemnify the 
plaintiff in the event of an adverse costs order and to meet their commitment to fund 
the plaintiff’s lawyer) and manage the conflicts that are inherent in any funding 
agreement, and the risk that a licensing regime may unnecessarily stifle competition 
amongst funders and thus artificially inflate the cost of funding.13 

 
These risks are, in the view of the Law Society, outweighed by the risks and consequences 
of unmanaged conflicts of interest. The Law Society believes that a licensing regime can be 

 
10 Victorian Law Reform Commission (n 4) [2.21]. 
11 Newstart 123 Pty Ltd v Billabong International (2016) 343 ALR 662 [51].  
12 See for example, submissions to the Victoria Law Reform Commission (n 8) 19 [2.30] including Julie-
Anne Tarr, Submission No 3 to Victorian law Reform Commission, Access to Justice - Litigation Funding 
and Group Proceedings (28 August 2017) and Slater and Gordon, Submission No 28 to Victorian law 
Reform Commission, Access to Justice - Litigation Funding and Group Proceedings (October 2017).  
13 Final Report [1.41].  
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a powerful regulatory tool due to the possibility of a licence being revoked, its terms being 
modified or of an investigation being commenced in the event that a licence holder fails to 
meet or adequately satisfy ongoing conditions of a licence. Accordingly, in a licensing 
regime, both the conditions of the licence and the form of the regime require careful 
consideration and should only be imposed to the extent necessary. It is important to ensure 
that any regulatory scheme protects group members and the integrity of the judicial system 
but does not overly burden potential litigation funders or prevent potential group members 
bringing an action.   
 
We also acknowledge the importance of ensuring that any regulatory scheme is consistent 
across all jurisdictions and subject to national oversight. Class actions can and do span 
various jurisdictions, and if different regulatory frameworks are in place, there will be 
operational challenges for the profession and potentially duplicated costs and expenses.  
 
Lastly, we note that whilst the Federal Court of Australia plays an essential role in the 
regulation of litigation funders, the role and powers of the courts are currently not sufficient to 
regulate their conduct.14 The Law Society suggests that the Federal Court and Supreme 
Court of NSW (and potentially Supreme Courts in other jurisdictions, where supported 
locally) be given the statutory authority to vary or reject the terms of agreements made 
between class members and litigation funders, to the extent that it is necessary to ensure a 
reasonable outcome for group members. We also suggest that the terms of any external 
funding agreement should be viewed and subjected to approval by the Courts during the 
early stages of proceedings, to ensure the best interests of class members are preserved. 
This position is aligned with recommendations made by the ALRC, that leave of the Federal 
Court be required for lawyers to enforce contingency fee agreements in class action 
proceedings, and that the Court have the power to vary or reject the fee charged if 
necessary.15   
 
7. The application of common fund orders and similar arrangements in class actions 

In addition to comments made above in response to the second term of reference, the Law 
Society has concerns regarding the Justice Legislation Miscellaneous Amendments Bill 2019 
(“the Bill”) in Victoria. The Bill, if passed, will allow the Supreme Court of Victoria to make 
group costs orders in class actions. The group costs orders will introduce the possibility for 
solicitor contingency fees by enabling the Court to make an order that the legal costs 
payable to the law practice representing group members be calculated as a percentage of 
the amount of any award or settlement.  
 
Following the recent High Court decision in BMW Australia Ltd v Brewster; Westpac Banking 
Corporation v Lenthall, where the High Court determined that common fund orders were not 
permitted by s 33ZF of the Federal Court of Australia Act 1976 (Cth) or s 183 of the Civil 
Procedure Act 2005 (NSW),16 and pending resolution of whether common fund orders are 
available under s 33V of the Federal Court of Australia Act 1976 (Cth),17 we are concerned 
that the Bill may create a ‘forum shopping’ effect on class action litigations across Australia 
by encouraging the commencement of class actions in Victoria. Moreover, the Bill has the 
potential to undermine many years of work in moving toward a uniform national framework 
regulating the legal profession.  
 

 
14 See Federal Court of Australia, Class Actions Practice Note (GPN-CA), 20 December 2019, 5.  
15 Final Report [7.83].  
16 [2019] 94 ALJR 51 [3].  
17 See Fisher (trustee for the Tramik Super Fund Trust) v Vocus Group Limited (No 2) [2020] FCA 579.  
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8. Factors driving the increasing prevalence of class action proceedings in Australia 

The Law Society recognises the clear growth of particular types of class action proceedings 
in Australia. For example, over the past 25 years shareholder class actions has increased 
from 12 per cent to 52 per cent of all class action claims.18   
 
Though there is no determinative evidence on what precisely underpins the increasing 
prevalence of class action proceedings in Australia, one can assume that the significant 
economic potential is a driver of investment in class actions.19 At least $3.5 billion has been 
paid by respondents in class action settlements approved by the courts.20 For litigation 
funders, not only are costs recoverable, but the advent of common fund orders has meant 
that the return on investment for litigation funders can be significant. Further, the existence 
of ‘After the Event’ insurance policies, which can protect litigation funders and plaintiffs from 
the risks of adverse costs orders, may also provide an added level of comfort to those who 
purchase a policy before funding or commencing an action.  
 
We also note that, overall, class actions are a relatively ‘new’ form of litigation. As the market 
for class actions matures, some degree of growth is to be expected as knowledge and 
awareness is developed, successful actions encourage others to proceed, and there exists 
an option for funding of matters that might otherwise not have been feasible for group 
members to pursue.  
 
In our view, the issue of most concern is not the growth in class actions in and of itself, but 
rather, whether unmeritorious or speculative class actions are being pursued as result of 
driving factors. If so, an appropriate certification or procedure could be considered to require 
approval from the court before an action can proceed. 
 
11. The consequences of allowing Australian lawyers to enter into contingency fee 
agreements or a court to make a costs order based on the percentage of any 
judgment or settlement.   

Creation of conflicts of interest  
 
The Law Society considers that the introduction of contingency fees would raise conflict of 
interest risks that ought not be accepted, and which are not possible to satisfactorily 
overcome. Solicitors are bound by their fundamental ethical obligations to avoid any 
compromise to their professional independence and to avoid conflicts of interest, as set out 
in the Legal Profession Uniform Law Australian Solicitors' Conduct Rules 2015.  While courts 
might be able to play a role in reviewing such arrangements, we consider that this could only 
ever be a limited safeguard.  

 
  

 
It is also noted that solicitors are expected to run the risk of adverse costs orders and 
security for costs if a scheme such as that proposed in Victoria is introduced. There will be 
matters where this will create a conflict of interest between the solicitor and the client in the 
sense that the client may have a claim with merit of which the solicitor forms a view that the 

 
18 Jason Betts, ‘Why class action regime should be regulated’ The Australian (11 May 2018). 
19 Jason Betts, David Taylor and Christine Tran, ‘Litigation Funding for Class Actions’ in Damian Grave and 
Helen Mould (eds) 25 Years of Class Actions in Australia (The Ross Parsons Centre of Commercial 
Corporate and Taxation Law, Publication 19), 205, 227. 
20 The Honourable Justice Bernard Murphy and Vince Morabito, “The First 25 years: Has the Class Action 
Regime hit the Mark on Access to Justice?’ in Damian Grave and Helen Mould (eds) 25 Years of Class 
Actions in Australia (The Ross Parsons Centre of Commercial Corporate and Taxation Law, Publication 
19), 13, 22. 
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risks of adverse costs or security for costs outweigh the solicitor's interest in taking on the 
matter. 
 
Disproportionality of fees 
 
The Law Society is concerned that the proportion of settlement payments absorbed in 
contingency fees may be very significant and that a contingency fee regime may not always 
be best promoting the interests of litigants, and in particular, group members.21  
 
The ALRC noted that in matters that would otherwise have attracted third-party litigation 
funding, there is a genuine concern that “percentage-based fees will provide a method by 
which law firms can increase their billings disproportionately.”22 In recommending that leave 
of the Federal Court be required for lawyers to enforce contingency fee agreements in class 
action proceedings,23  the ALRC considered that “safeguards built into the recommendation 
are necessary to prevent a ‘windfall’ for lawyers acting in class actions”.24 
 
Promote competition between practitioners and third-party litigation funders 
 
A view of some members of the Law Society is that the introduction of contingency fee 
arrangements may lead to the proliferation of class actions and provide an opportunity to 
bring more competitive tension into the selection of both lawyers (and their rates) and 
funders (and their commissions and other contractual terms) and the arrangements by which 
the lawyers and funders operate together as a common enterprise. 
 
While we accept there would be some increase in competition, it is unclear whether this 
increase will relate to competition between practitioners and third-party litigation funders. 
One major consideration is the inherent differences between the roles/interests of solicitors 
and that of third-party litigation funders. Only a small pool of law firms have the financial 
resources to compete with litigation funders. From this perspective it is unclear whether 
allowing contingency fees will in fact encourage competition from smaller firms. 
 
12. The potential impact of Australia’s current class action industry on vulnerable 
Australian business already suffering the impacts of the COVID-19 pandemic 
 
Despite the challenges presented by the COVID-19 pandemic to businesses around 
Australia, it is the Law Society’s view that this should not be a basis to prevent well-founded 
class actions from proceeding.  
 
We note the recent announcement from the Federal Government that it has modified the 
continuous disclosure provisions of the Corporations Act 2001 in an effort to provide 
temporary relief to companies and officers for a six month period to protect against 
‘opportunistic’ class action lawsuits during the COVID-19 pandemic. Companies and 
directors will now only be liable for sharing wrong information because of “knowledge, 
recklessness or negligence”.25 
 

 
21 However, some of the Law Society’s members consider contingency fees may be appropriate in class 
actions where there is considerable judicial oversight but do not support permitting solicitors to enter into 
contingency fee arrangements in other matters.  
22 Final Report [7.109].  
23 Final Report [7.104].  
24 Final Report [7.116].  
25 Josh Frydenberg, ‘Litigation Funders to be Regulated under the Corporations Act’ (Media Release, 
Treasury, 22 May 2020); Corporations (Coronavirus Economic Response) Determination (No. 2) 2020 
(Cth) sch 1 ss 5-9. 
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On one view, market disclosure rules impose substantial burdens on directors, providing an 
easy platform for an allegation that after a material price drop “material information was not 
immediately disclosed at an earlier time”.26 There are also additional challenges with 
forecasting, wherein the current continuous disclosure laws do not account for the difficulty 
for a company which takes three months to prepare a market guidance, but then is required 
to “immediately” update the market on a change in conditions.  
 
Given the temporary nature of the recent amendments, and the extraordinary nature of the 
current business environment, it may be difficult to gauge their effectiveness. 
 
Many businesses have insurance that provide at least some form of coverage for claims that 
arise. However, against this is the observation that a likely consequence of the number of 
large-scale shareholder class actions is some forms of insurance covering class actions may 
be discontinued as a result of the significant costs involved in defending class actions. There 
have been media reports suggesting directors’ and officers’ insurance providers are being 
forced to either significantly raise premiums or cease to offer this form of cover.27 
 
14. Any matters related to these terms of reference 
 
Closely linked to any consideration of litigation funding is the issue of whether the courts 
should be used as the vehicle upon which an investment scheme business model relies. The 
courts are a publicly funded resource with finite and limited resources.  At its core, litigation 
funding is an investment with the primary aim of making a profit. Allowing the courts to be 
used in this way does provide access to justice to group members who otherwise may not be 
able to bring their own claim. However, an essential component of the business model is 
funded by taxpayers whom arguably do not benefit from the arrangement. 

We also note that litigation funding exists across numerous areas of litigation. Our members 
note that several of the issues raised in this submission are not only limited to class action 
matters.  

Thank you for considering the issues we have raised in this submission. If you would like to 
discuss in more detail, please contact Claudia Elvy, Policy Lawyer, on 02 9926 0275 or at 
claudia.elvy@lawsociety.com.au. 
 
Yours sincerely, 

 
Richard Harvey 
President 
 

 
26 Chris Merrit, ’Class-action shakedown’, The Australian (9 June 2018).  
27 Damon Kitney, ‘Directors warn of liability insurance crisis’ The Australian (26 December 2019). 
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