








Periodic detention and ICOS 

On 1 October 2010 periodic detention ceased to be a sentencing option in New 
South Wales. Periodic detention was replaced by a new sentencing option called an 
Intensive Correction Order (ICO). 

Reinstatement of period detention 

The abolition of periodic detention has removed an important component of the 
sentencing spectrum and will inevitably lead to the use of full-time imprisonment in 
circumstances where it is not necessarily the most appropriate approach. The 
Committee's strong preference is for periodic detention to be reintroduced, with ICOs 
retained as an additional sentencing option sitting between periodic detention and 
community service orders. 

While periodic detention as a sentencing option was an alternative to full-time 
detention it was still a custodial sentence. By its nature it had a very strong element 
of leniency already built into it and was outwardly less severe in its denunciation of 
the crime than full-time imprisonment: R v Hallocoglu (1992) 29 NSWLR 67 per Hunt 
CJ at CL at 73. Even so, the continuous obligation of complying with a periodic 
detention order week in and week out over a very lengthy period of time was, in itself, 
a salutary punishment: R v Burnett (1996) 85 A Crim R 76 per Sheller JA at 82. It 
was a sentencing option that was recognised by the community and victims as 
involving an actual custodial component. 

The option of sentencing an offender to periodic detention enabled the court to 
punish an offender without the negative effects of full-time imprisonment. The 
offender could maintain community and family ties by retaining employment and 
living with his or her family . 

Periodic detention was also less costly than full-time imprisonment and benefitted the 
community by the work performed by the periodic detainees. 

Periodic detention should be reintroduced as a sentencing option in New South 
Wales. 

Problems with ICOs 

ICOs share many of the same advantages of periodic detention as a sentencing 
option in that it enables the offender to maintain contact with family, friends and 
employment; it avoids the contaminatory effects of imprisonment; it is cheaper than 
full-time imprisonment, and it benefits the community by the performance of 
community work while retaining a strong element of punishment. Intensive case 
management with a rehabilitative focus would be beneficial for many offenders. 

However, it is concerning that ICOs are not available across New South Wales 
especially in rural and remote areas. ICOs require the availability of rehabilitative 
programs and appropriate community service options that do not currently exist in 
many rural and remote areas. '7 The lack of availability of suitable programs reduces 
its value as a sentencing option . 

A limitation of periodic detention was its lack of availability throughout the State by 
reason of resource limitations and the resulting discriminatory impact among 

16 Ibid, pS. 
17 Standing Committee on Law and Justice, Community based sentencing options for rural 
and remote areas and disadvantaged populations, 30 March 2006, p71 
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offenders who live in locations where they cannot have an order imposed upon them. 
The same problem has occurred with ICOs. 

An ICO is only available for term of imprisonment of not more than two years. It is 
the Committee's view that ICOs should be available for a maximum term of three 
years. This would make the sentence more widely available and permit orders to be 
of sufficient duration to enable effective rehabilitative or educational program 
delivery. 

The Court may only order a suitably assessed offender to serve the sentence by way 
of an ICO. This differs from periodic detention where the Court could make a 
periodic detention order whether or not the offender had been assessed as suitable 
to serve the sentence by way of periodic detention. Assessments involve a level of 
subjectivity, and it is not appropriate for a Corrective Services officer to have a 
greater level of discretion in the sentencing outcome for an offender than a 
Magistrate. Magistrates should have the discretion to order an ICO whether or not 
the offender has been assessed as suitable. Committee members have reported that 
a number of their clients who may have received periodic detention have been 
assessed as unsuitable for an ICO by Corrective Services e.g. because they have a 
drug problem. 

The availability of suitable programs, the maximum term of an ICO, and the suitability 
assessments are all areas that require investigation and reform. 

Forum Sentencing 

The Committee supports forum sentencing; however the current eligibility 
requirements, in particular the limitations on the types of offences 18 and offenders 
that can be referred to forum sentencing, attract a limited pool of offenders. 
Research here and overseas indicates that restorative justice processes such as 
forum sentencing are more likely to achieve reductions in re-offending and other 
benefits for both victims and offenders for many of the more serious offences that are 
excluded from the program'· 

To be eligible to participate in a forum offenders need to be likely to be required to 
serve a prison term for the offence20 and must be assessed as suitable for 
participation in the program. 

Research conducted by BOCSAR shows that offenders dealt with under the forum 
sentencing scheme are no less likely to re-offend than offenders dealt with in a 
conventional court proceeding." Commenting on the findings of the research Dr 
Weatherburn observed that: 

"Many of the individuals referred to Forum Sentencing have substantial 
criminal records, dating back in many cases to their teenage years. 

Entrenched patterns of criminal behaviour are difficult to change without a 
sustained effort to alter the factors that keep them involved in crime. A 

18 Section 348 Criminal Procedure Act 1986 
,. See, Lawrence Sherman and Heather Strang, Restorative Justice: The Evidence, The 
Smith Institute, London, 2007. For a nuanced discussion of the theoretical implications for 
process and outcomes of situating restorative justice for adults within criminal justice, see 
Joanna Shapland et ai, 'Situating Restorative Justice within Criminal Justice' , 10(4) 
Theoretical Criminology 505-532 
20 Clause 63(1)(b) Criminal Procedure Regulation 2010 
21 Bureau of Crime Statistics and Research, Does Forum Sentencing reduce re-offending? 
Crime and Justice Bulletin No.129, June 2009, p1 . 
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program like Forum Sentencing may work more effectively with offenders that 
do not have substantial criminal records .'''' 

Earlier research by BOCSAR found that victims who participated in conferences 
were overwhelmingly satisfied with the way their case was dealt with and with the 
intervention plans agreed to at the conference.23 Over the next two years Forum 
Sentencing will be expanding to all NSW locations where the Local Court sits24 and 
so measures should be taken to make it as effective as possible. 

While Dr Weatherburn's comments should be carefully considered, attention should 
also be paid to whether offenders participating in forum sentencing are linked to 
available services and programs as part of their intervention plan, and whether such 
services are available in the locations in which the program is to be expanded. 
Limiting this program to offenders without substantial criminal records rnay be 
counter-productive, inconsistent with the stated aims of the program, and exclude 
victims who desire to participate and would benefit from participation in forum 
sentencing. 

Expansion of the Drug Court 

An evaluation by BOCSAR has shown that participants in the NSW Drug Court are 
significantly less likely to be reconvicted than offenders given conventional sanctions 
(mostly imprisonment)25. Dr Weatherburn commented that the research has 
" ... added to a growing body of international evidence that Drug Courts are more 
cost-effective than prison when it comes to reducing the risk of re-offending among 
recidivist offenders whose crime is drug related,,26. 

The Committee supports the further expansion of the Drug Court. The Committee 
also supports the expansion of the Drug Court to include alcohol dependent 
offenders. The expansion of the Drug Court would help to ensure that a greater 
number of drug and alcohol dependent offenders are offered the most appropriate 
treatment and rehabilitation which will assist in reducing recidivism. 

The Committee acknowledges that fines are an appropriate sentence for the majority 
of minor offences in the Local Court . However, the Committee is concerned about 
excessive fines imposed as a matter of course in the Local Court and would like a 
review of fines policies. 

While section 6 of the Fines Act 1996 provides that the Court should consider the 
capacity of a person to pay when fixing the amount of a fine, Committee members 
report that this is rarely observed. 

The most significant problem with the fine enforcement system is the link between 
non-payment of fines and suspension/refusal of driver licences. Where the unpaid 
fines are traffic fines , this makes some sense and is perhaps justifiable; however, to 

22 Bureau of Crime Statistics and Research, Evaluation of Forum Sentencing, Media release, 
2009. 
23 Bureau of Crime Statistics and Research, An Evaluation of the NSW Community 
Conferencing for Young Adults Pilot Program, 2007, pvii. 
24 Department of Attorney General & Justice website , Forum Sentencing page: 
http://www.lawlink.nsw.gov.au/forumsentencing 
25 Bureau of Crime Statistics and Research , The NSW Drug Court: A re-evaluation of its 
effectiveness, Crime and Justice Bulletin No 121, September 2008, p1 . 
" Bureau of Crime Statistics and Research, Drug Court re-evaluation, Media Release, 2008. 
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impose licence sanctions for non-traffic fines is illogical and causes a great amount 
of injustice. 

Nearly one quarter of all Indigenous appearances in the NSW Local Court are for 
road traffic and motor vehicle regulatory offences.27 Many of these offences are 
committed by people who have been caught driving a motor vehicle after having had 
their driving license suspended for non-payment of a fine .28 

The Committee submits that licence sanctions for non-traffic fines should be 
abolished. 

Other issues that the Law Reform Commission should consider as part of its review 

• Review of the principle of "adult offending" as it applies to children being dealt 
with at law. 

There should be an emphasis on rehabilitation of 16 and 17 years olds 
regardless of the type of offence they have committed. 

• The laws regarding the breach of suspended sentences. 

The Committee supports a more flexible approach to breaches of suspended 
sentences. Currently there is little discretion available to the Court when a 
person breaches a section 12 bond. The Court should have a much broader 
range of options available to deal with an offender who has breached a 
section 12 bond. This could include a range of sanctions as is currently used 
in the Drug Court. There should also be a broader scope for no sanction to 
be imposed when the breach is minor (as opposed to the current test of 
"trivial") and which do not rely on a finding linked to the failure to comply i.e. 
the time left on the bond is small. 

• The ability of Courts to combine sentences e.g. a community service order 
and a bond, or a section 10 and a fine . 

• The re-introduction of sentence indications. 

• Criminal Case Conferencing . 

An emphasis should be placed on funding for the Office of the Director of 
Public Prosecutions so that Crown Prosecutors can be briefed early. 

27 Bureau of Crime Statistics and Research , Reducing Indigenous Contact with the Court 
System, Issue Paper No. 54, December 201 0, p3. 
28 Ibid. 
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