


again in 20127 that Australia raise its minimum age of criminal responsibility “to an
internationally acceptable level”.

The Law Society is of the view that increasing the age of criminal responsibility would more
accurately reflect the modern understanding of brain development in children, and would
ensure that fewer children have contact with the court system. Raising the age of criminal
responsibility to at least 12 years would be in line with recommendations from the Royal
Commission into the Protection and Detention of Children in the Northern Territory, the NSW
Children’s Court, and the National Children’s Commissioner. It would also help ameliorate the
disproportionate impact of the current policy on Aboriginal and Torres Strait Island children in
Australia: in 2016-17, 40% of Indigenous young people under youth justice supervision were
first sugervised when aged 10-13, compared with around 15% of non-indigenous young
people.

The Law Society supports retaining doli incapax for children aged 13 and 14 years. Raising
the minimum age of criminal responsibility and retaining doli incapax would work in a
complementary way to protect the most vulnerable children.

The Law Society supports further consideration of whether the age of criminal responsibility
should be raised beyond 12 to 14 years of age, based on thorough consideration of a child’s
development and international best practice. In this regard, we note that while there is no
global consensus on the rate of cognitive development during adolescence, research studies
have found that “law and order” morality is generally not achieved until mid-teens,* and logical
thinking and problem solving abilities develop considerably between the ages of 11 and 15.°
We also note that a study of 90 countries conducted in 2008 found that 68 had a minimum age
of criminal responsibility of 12 or higher, with the most common age being 14 years.®
Furthermore research has shown than children who first encounter the justice system at age
10-14 are more likely to experience all types of supervision in their later teens, particularly the

most serious type — sentence detention (33% compared to 8% for those first supervised at
older ages).”

Greater access to specialised courts

Currently, section 28(2) of the Children’s (Criminal Proceedings) Act (1987) (NSW) (“CCPA
Act”) provides that the Children’s Court of NSW does not have jurisdiction to deal with a traffic
offence committed by a child of licensable age, unless the offence arose out of the same
circumstances as another offence that is alleged to have been committed by the person, and
for which the Children’s Court of NSW has jurisdiction. As a result, children aged 16 or 17
years who commit a traffic offence are dealt with in the adult NSW Local Court jurisdiction.

The Law Society submits that s 28(2) of the CCPA Act breaches Australia’s international
human rights commitments which state that the best interests of a child in criminal matters
should be a primary consideration, the child’s privacy in closed court legal proceedings should
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= The right to equality and non-discrimination.™

= The right to protection of status as a minor without discrimination as to sex.'®

= The right to be free from torture and all other cruel, inhuman or degrading treatment."’
= The right to private life, family life.'®

= The right to freedom of religion."®

= The right to take part in cultural life 2

= The right to identity.!

International human rights commentary

The UN Committee, which receives reports and comments filed by States Parties to the
Convention, recognises that the CRC grants children a right to physical integrity.?

It is widely accepted that FGM practices are a violation of a number of human rights of
children, including the right to physical integrity.

in 2014, the UN Committee on the Elimination of Discrimination against Women and the
Committee on the Rights of the Child (“"UNCRC") released a joint statement highlighting the
need to prevent harmful practices against women and girls:

it is time fo examine harmful practices from a human rights perspective. Children have a
right to be protected from practices that have absolutely no health or medical benefits but
which can have long-term negative effects on their physical or mental well-being.?

The same argument might be applied to incapable minors of all sexes. We note that there is
commentary that contemplates that the human rights implications of MGM should, at least,
merit further consideration. For example, in its Concluding Observations on the Second to
Fourth Periodic Reports of Israel, adopted by the Committee at its sixty-third session, the
UNCRC expressed concern aboui some traditional male circumcision practices and
recommended that Israel “undertake a study on the short and long-term complications of
male circumcision.”

International children’s rights organisations have expressed stronger views in respect of the

human rights compliance of MGM. For example, the Council on Violence Against Children,
has stated that:

a children’s rights analysis suggests that non-consensual, non-therapeutic circumcision
of boys, whatever the circumstances, constitutes a gross violation of their rights,
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The recommendations of the Tasmania Law Reform Institute report on circumcision
are as follows.

1. The Institute supports the enactment of legislation to reform the law governing
circumcision.

2. The Institute recommends reform to provide a clear legislative basis for the legality of
circumcision performed at the request of an adult or capable minor.

3. The Institute recommends the enactment of a new and separate offence generally
prohibiting the circumcision of incapable minors in Tasmania. The new legislation ought to
create an exception for the performance of some well-established religious or ethnicity
motivated circumcision on incapable minors.

4. The Institute recommends the enactment of legislation to require joint parental
authorisation for the circumcision of an incapable minor.

5. The Institute recommends the enactment of a law to require court authorisation for a
circumcision whenever parents disagree about the desirability of performing a circumcision.

6. The Institute does not recommend the enactment of legislation mandating court
authorisation for the circumcision of minors.

7. The Institute recommends the enactment of a law to require that all circumcisers provide
accurate information as to:

o the financial cost of the procedure;

« the non-therapeutic nature of the operation;

o the purpose and function of the foreskin;

s the procedure itself;

o the procedure’s effect on the functioning of the penis;
o the risks of the procedure;

o the nature and significance of the evidenced prophylactic benefits of circumcision in
an Australian context;

o the potential for children to grow up into adults who resent their circumcision (this
may include a discussion of the common rationales and prevalence of circumcision);

o the availability of the procedure in adulthood;
o the legality of the procedure.

8. The Institute recommends that health policy, community and industry leaders use non-
legislative avenues of reform to improve the dissemination of accurate information on the
known and potential effects and significance of circumcision.

9. The Institute recommends the enactment of a criminal law that sets general principles
against which to judge the acceptability of a circumciser’s practice. These principles should
set minimum standards that all circumcisers of incapable minors must meet in the provision
of their service. Parliament should give an existing health regulatory body the responsibility
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of formulating regulations to qualify the general standards set in statute. The Institute
recommends the setting of standards as to matters such as:

o the pain relief provided,

o the instruments used;

+ the skill of the person performing the operation;

o the skill with which the procedure is performed,

o the adequacy of the wound care and post-procedure monitoring.

The standards set by statute and in regulations ought to reflect the minimum standards the
community would expect circumcisers to meet at the time of the operation in the
circumstance in which they are operating. In particular, the standards should ensure that no
minor be put at a needlessly high risk of pain or complication from a circumcision.

10. The Institute recommends further investigation into whether the law governing the use
and sale of human tissue would benefit from reform.

11. The Instituie does not recommend reform to the law regulating the commercial aspects
of a circumciser’s service.

12. The Institute recommends the enactment of reform to create a uniform period in which
individuals harmed by a circumcision as a minor may bring an action against their
circumciser. This period should extend for an appropriate time after the harmed person has

reached the age of majority. This new limitation period should be enacted in a provision in a
new Circumcision Act.

13. The Institute recommends the enactment of legislation to require circumcisers to transmit
information relevant to actions that may be brought for harm they cause to a minor to an
appropriate government authority.

14. The Institute does not recommend the enactment of a no-fault compensation scheme for
harm caused by a circumcision performed upon an incapable minor.
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