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Dear President,

The New South Wales Young Lawyers’ Employment and Industrial Relations Law
Committee (NSWYL EIR Committee) welcomes the opportunity to provide
submissions to the Award Modernisation process.

The NSWYL EIR Committee comprises of young lawyers under the age of 36 or in
their first five years of practice and law students, all of whom practice or have an
interest in employment and industrial relations law issues. The NSW Young
Lawyers provides a forum for the debate of issues affecting the profession,
(particularly issues affecting young practitioners), and provides for the
development of programs for the benefit of both the profession and the
community at large.

The New South Wales Young Lawyers have a history of initiating important
forums to discuss the legal labour market as well as providing assistance to
young practitioners. The New South Wales Young Lawyers were pivotal in the
establishment of a conference of employers and solicitors to consider issues
related to the employment prospects and conditions of solicitors (The Legal
Labour Market). In particular, the New South Wales Young Lawyers were
heavily involved in the debate around minimum payments for young lawyers in
the late ‘80s and early ‘90s.

The NSWYL EIR Committee has produced the following events and publications
in the past for young lawyers and the community:

- The annual employment and industrial law one day seminar
- Facing Termination and Redundancy - a Guide for Lawyers

- Guide to Employment in the Legal Profession

- Monthly Continuing Legal Education Programme of Seminars
- Community Publication - “Know your entitlements” booklet

Please find attached the NSWYL EIR Committee’s submission to the Award
Modernisation process.

Yours faithfully,

Heidi Fairhall

Chair

New South Wales Young Lawyers’
Employment and Industrial Law Committee
www.younglawyers.com.au
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YOUNQLAWYERS

Workplace Relations Act 1996
AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
s.576E—Procedure for carrying out award modernisation process

Request from the Minister for Employment and Workplace Relations—1 July
2009

Stage 4:
AM2008/86 Legal Services

The NSWYL EIR Committee Submission Introduction

1. In preparing this submission, the New South Wales Young Lawyers
Employment and Industrial Relations Law Committee (NSWYL EIR
Committee) has had regard for Part 10A of the Workplace Relations Act
1996, the consolidated Minister’s Request (as amended 1 July 2009) and

statements and decisions of the Award Modernisation Full Bench.
2. The NSWYL EIR Committee submission addresses the following issues:

a) The coverage of a modern legal services award;
b) Determining the appropriate safety net;
c) The classifications proposed for the modern legal services award; and

d) The conditions and entitlements in a modern legal services award.

The coverage of a modern legal services award

3. The modern award for legal services should cover the occupations of

graduates-at-law and solicitors admitted to practice (legal practitioners).
4. The career path of law students also involves performing paralegal and legal

clerk work prior to graduation and so the inclusion of these classifications is

also supported by this submission. The membership of the NSWYL EIR
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Committee also includes many law students who may be employed as legal

clerks or paralegals.

5. The primary purpose of the modern award will be to ensure that an
appropriate minimum wage is available for the proposed classifications, in
particular the classification of “graduate-at-law” and “Solicitor (Legal
Practitioner).” Modern awards are the primary instrument for setting

minimum wage rates under the Fair Work Act 2009.

6. Itis proposed that the modern award for the legal services be an
occupational award for lawyers because the legal profession, like the
medical, scientific and engineering professions, has specific qualification

requirements and also has a unique professional identity.

7. The HAYS salary survey evidences the need for a minimum wage for
graduates and solicitors.! The Hays survey shows that graduates received
between approximately $40,000 to $62,000 in all states (except Victoria)
with the average salary being $45,000. The survey was of graduates working
for private firms in the small practice category (The other categories
surveyed were mid, top-tier and in-house). For admitted Solicitors with 1-
year post-admission experience, the rate was between $40,000 and $72,000

in all states with the average salary between $50,000-$60,000.2

8. The survey is evidence that a safety net is required to ensure that graduates
and newly admitted solicitors receive a minimum wage comparable to other
professionals. The Commission has already made the modern Medical
Practitioners award in Stage 2 and is considering in Stage 3 the Professionals

Award, both of which deal with professionals.

Lhttp://www.hays.com.au/salary/pdfs09/Legal.pdf 2009 Salary Survey (accessed on
15 July 2009)

2 http://www.hays.com.au/salary/pdfs09/Legal.pdf 2009 Salary Survey at page 4
(accessed on 15 July 2009) (salaries for private practices / small practices)

Page 5 of 19



9.

10.

YOUNGLAWYERS

Young lawyers entering the workforce require a safety net for the same
reasons that a safety net should exist for other professions already
mentioned. With awards being the only method for a minimum rate for
professionals to be defined in the safety net,3 it is necessary to create an
award for the legal profession in order for there to be a minimum wage at

the appropriate professional level above the federal minimum wage.

It should be noted that the majority of law firms are still partnerships and
that the modern award will not cover solicitors or graduates-at-law unless a

national system employer employs them.*

Can the Commission make an Award covering Lawyers?

11.

There is no bar to the Commission creating an award regulating graduates-
at-law and newly admitted solicitors. It may be argued that solicitors belong
to a category of employees as defined in paragraph 2(a) of the Minister’s
request®> who should not be covered by modern award. Whilst it is true that
in some states there has not been regulation of admitted solicitors by
awards, the opposite is also true in other states, as can be seen in the table
below. Itis submitted that lawyers are in the class of employees who

traditionally have been award regulated.

3 Awards and the National Employment Standard make up the safety net under the Fair
Work Act 2009.

41t is unclear which states will refer their industrial relations powers. As at 11 June
2009 only Victoria, South Australia and Tasmania have indicated that they will be
referring their powers - taken from Communiqué from Australian, State, Territory and
New Zealand Workplace Relations Ministers’ Council (WRMC) 11 June 2009.

5 Consolidated Award Modernisation Minister’s Request 1 July 2009

Page 6 of 19



YOUNGLAWY

States where law specific
awards regulate solicitors

States where no law specific or
limited awards regulate solicitors

Victoria®
South Australia”
Tasmania®

Queensland®

Western Australia

New South Wales!? [regulating
“graduates-at-law”]

Australian Capital Territory

Northern Territory

12. We also note that although there do not appear to be awards that regulate
solicitors in the legal industry specifically in WA, NSW, ACT and NT from the
Commission’s list of indicative awards, social services awards have applied
to professional lawyers in these states. The NSW Young Lawyers have
identified the following awards which apply to lawyers working in the social

and community services sector:

Award with professional
classification

Classification Level - pre-reform pay
level and Qualification

Social and Community
Services - Western Australia
Award 2002 (AP815319)

Community Services Worker 4 Step 2 -
$36,589

Entry Level Four Year Degree

Social and Community
Services (ACT) Award 2001
(AP808334CRA)

Community Services Worker 3 Step 2 -
$36,594

Entry Level Four Year Degree

Social and Community
Services Industry -
Community Services
Workers - Northern

Community Services Worker 3 Step 2 -
$708.56 per week (approx $36,845/yr)

Entry Level Four Year Degree

6 Victorian Legal Professional, Clerical and Administrative Employees Award 2004
(AP831581)

7 Salaried Lawyers Award (AN150135)

8 Legal Practitioners and Apprentice-At-Law Award (AN170056)

9 Legal Aid Queensland Employees’ Award - State 2003 (AN140156)

10 Graduate-at-law (State) Award (AN120237)
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Territory Award 2002

(AP817216)

Social and Community Community Services Worker Grade 4 -
Services Employees (State) $42,005

Award (AN120505)

Award regulation of professionals also exists in various other industries. The
Commission’s treatment of the legal profession should be the same as the
treatment of scientific, engineering and medical professionals with respect to

the question of whether or not they should be award covered.

As evidenced by the information above, the profession of lawyers is not a
class of employees within the category described in paragraph 2(a) of the
Minister’s request. It is clear that the intent of paragraph 2(a) is to exclude
managerial employees not traditionally covered by awards and not to
exclude generally classifications that have been award regulated. Given the
coverage of members of the legal profession, either by law-specific state
awards or by social services awards, members of the legal profession are
clearly within the class of employees that should be regulated by modern

awards.

To be clear, the treatment of terms and conditions in modern awards for
professionals is different to the treatment of terms and conditions for other
classifications. The question of whether a classification can be regulated by
awards is separate to the question of what terms in the award should apply
to those classifications. The following sections of the submission will deal

with the issue of award content.

Determining the Appropriate Safety Net

16.

In determining the appropriate safety net and the terms to apply to proposed
classifications, the Commission is to have regard to the current awards

regulating the proposed classifications.
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This submission will detail the basis for including specific conditions and
entitlements based on the existing awards regulating graduates-at-law and

admitted solicitors.

The unique character of national regulation of the legal profession currently
requires that the proposed occupational award be dealt with differently to
other industries / occupations where there is clearly a national standard or

where a national standard can be determined.

In this instance, there is only regulation of the profession in three states and
regulation of graduates-at-law in four states. There is also regulation of the

profession in the social and community services sector in all the states.!!

Given the unique nature of current award regulation, the basis for conditions
and entitlements is not as clear as in some other industries that have been

dealt with by the Commission in the award modernisation process.

. The Full Bench has in previous stages given weighty regard to the federal

award as establishing the standard. This submission does not oppose the
Commission taking the Victorian Legal Professional, Clerical and
Administrative Employees Award 2004 (Vic Legal Professional Award)?!? as
the standard safety net of terms and conditions, however it is acknowledged
that many of the terms and conditions in the Vic Legal Professional Award

would not currently have application broadly across the profession.

As a starting point however, it is submitted that the Commission should have

regard to the Vic Legal Professional Award.!3 This is an award that was made

11 There may also be broad professional classifications for 4 year degrees in other
industries.

12 AP831581

13 AP831581
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25.

26.
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by the Commission itself and regulates graduates-at-law and admitted

solicitors in Victoria.

. The Vic Legal Professional Award has also been made into a common rule

declaration in Victoria. It is noted that the common rule declaration does not
apply to “fee earners” who are defined as articled clerks and admitted
solicitors* however the respondency in the award, which is quite
substantial, do apply the award in its entirety and apply the gradate of law

and admitted lawyer classifications.

It may be argued that the Vic Legal Professional Award should not be used as
a basis for all the terms and conditions because it does not apply common
rule for the classification of graduate-at-law and admitted solicitor. This
submission does not argue that the award should be taken in its entirety,
therefore the issue of whether the award is common rule has only minimal

bearing.

It is simply put that the Vic Legal Professional Award should be a starting
point from which a safety net can be determined. From there, conditions and
entitlements that exist in other NAPSAs or state awards can be included as

part of the safety net.

Further, in addition to conditions in NAPSAs, the Commission should have
regard to community standards and what is currently taken to be the
community standard for newly admitted members of the legal profession in
those states where there is no award regulation. The Commission has made
a statement of similar principles when making the modern Mining Industry

Award 2010 at [195].

14 Clause 4.2 of the Common Rule Declaration for the Vic Legal Professionals Award
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“We have considered each of the pre-reform awards in this industry as well as
the relevant NAPSAs. In order to exercise our judgment as to the appropriate
provisions to be in this modern mining award we have taken into account
provisions in the awards which we consider to be prevailing standards and
provisions which may only be reflected in a handful of awards relevant only to
the particular sector of the industry covered.”15

The classifications, rates of pay and terms of the modern award proposed by
this submission are based on these principles for determining the

appropriate safety net. The following submissions will identify the terms

that are:

(i) in the Vic Legal Professional Award; and

(ii) in other NAPSAs; and/or

(iii) are community standards in the states where there is no NAPSA or

award

If parties do not agree that a condition is an accepted prevailing standard,
then they should make submissions evidencing that these conditions do not

exist in workplaces where lawyers are employed.

It should also be noted that where annualised salary arrangements exist,
these will often be all-up-rates which compensate for the various allowances

being proposed.

Classification Structure and Rates of Pay

30.

The Minister’s request details that the Commission is to have regard to
relevant rates of pay in Australian Pay and Classification Scales and
Transitional Awards.1® In effect, this is to mean regard for rates of pay in

pre-reform awards and NAPSAs.1”

15 Award Modernisation Decision [2008] AIRCFB 1000 at [195]
16 Paragraph 3(h) of the Minister’s Request 1 July 2009
17 Award Modernisation Decision [2009] AIRCFB 345 at [49]
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[t is submitted that the Commission should create an award with the

classifications of “Graduate-at-law” and “Solicitor,” at the following rates of

pay.

Graduate-at-law $35,323.60

Solicitor (Legal Practitioner) $40,102.40

Graduate-at-Law Classification

32.

33.

34.

The classification of “Graduate-at-Law” is proposed to be equivalent to the
Grade 4 legal clerical officer/articled clerk classification from the Vic Legal
Professionals Award. The classification from the Vic Legal Professionals
Award states that entry to this classification level is based on the attainment

of a bachelor of laws or bachelor of jurisprudence.18

For law graduates, there is a requirement that practical legal training is
undertaken before being admitted to the profession. Without undertaking
practical legal training or “Articled Clerkships” (in Victoria), it is not possible

for a graduate-at-law to practice as a lawyer.

In terms of rate of pay, the graduate-at-law rate proposed is equivalent to C8
in the Metal, Engineering and Associated Industries Award 1998
classification structure. This is below the rate for a graduate of a science or
engineering degree under the Metal, Engineering and Associated Industries
(Professional Engineers and Scientists) Award 1998 (AP787948CRV), which

is C6 or C5 depending on whether the degree was 3 or 4 years respectively.1®

18 Clause 23.4.1(e) of the Vic Legal Professionals Award

19 Based on Schedule A of the Metal, Engineering and Associated Industries (Professional
Engineers and Scientists) Award 1998 which aligns the rates to C6 and C5. The rate of
pay under the award is $37,086.40 / $37,892.40, however the actual rate for C6 and C5
would be $38,214.80 / $39,020.80.
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The rate of pay proposed is also slightly lower than the rate of pay for a
Medical intern in the Medical Practitioners Award 2010, which is $38,040

per annum.

The rate of pay proposed is higher than the graduate-at-law rate of pay in the
NSW NAPSA, which is $29,590.4020 and the Tasmanian Legal Practitioners
and Apprentice-at-law Award (AN170056). The Tasmanian NAPSA rates of
pay have not been maintained since 1995. The NSW NAPSA rate is set at just
above the federal minimum wage (in between C13 and C12) and should not

be regarded as an appropriate safety net for graduate at degree level.

In practice, a large proportion of graduates-at-law in NSW work as
volunteers for the required 80 days in order to qualify for admission. The
Hays salary survey indicates that in practice the rate of pay for graduates is
between $40,000 - $62,000 for all states except Victoria. The fact that
Victorian graduates are being paid a range starting from $30,000 seems to be
an anomaly. Looking at the data, the average rate of pay for all graduates in
the small firms in the private sector was still $45,000 across all states and in
each state, indicating that the starting range in Victoria is clearly an

anomaly.?1

The rate of pay proposed is far below the average rate of pay for private
sector graduates working for small firms and even further below the average
rate of pay for graduates-at-law in medium, top-tier and in-house roles. The
rates of pay in medium, top-tier and in-house roles supports this submission

that the rate proposed is appropriate as a safety net level.

20 Taken from the NSW Award website, the figure at 2005 for the NAPSA was $26,364.30
(excluding 2006-2008 safety net decision increases). No pay scales available at
www.fairwork.gov.au (as at 15 July 2009)

21 http://www.hays.com.au/salary/pdfs09/Legal.pdf 2009 Salary Survey at page 4
(accessed on 15 July 2009)
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39. Those who are employed should have access to an appropriate safety net,

which is higher than the federal minimum wage (C14). Ideally, the rate of
pay for a graduate-at-law should be at a similar level to graduates in other
fields (C6 - C5), however given that the federal Commission has set a rate at
a level in the Vic Legal Professionals Award (C8), this appears to be the most
appropriate level. The level is in between the rate for graduates in other
fields and the rates in the NAPSAs which are either too low or have not been

maintained.

Solicitor / Admitted Practitioner Classification

40.

41.

42,

The classification and rate of pay for the proposed classification of “Solicitor”
is equivalent to the Grade 6 Law Clerk / Solicitor classification in the Vic
Legal Professionals Award. Entry to this classification requires an ability to
establish proof of admission to practice as a barrister and solicitor of the

Supreme Court of Victoria in the first year of service post admission.??

Once graduates-at-law have completed their article clerkship or practical
legal training and are eligible to be admitted as solicitors, there should be
another classification, which provides a relevant safety net rate of pay that

applies.

The rate of pay proposed is equivalent to C4 in the Metal Industry Award and
just above the salary of a 4-year engineering degree graduate in the Metal,
Engineering and Associated Industries (Professional Engineers and

Scientists) Award 1998.

22 Clause 23.6.2(b) of the Vic Legal Professional Award
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43. The rate of pay proposed is just under the rate of pay for the entry-level
resident medical practitioner classification in the modern Medical

Practitioners Award 2010 which is $40,468.23

44, This rate of pay proposed is at the low-end of the Hays Salary Survey and just
on the cusp of survey responses for private practice small practices. Itis well
below the average, which is between $50,000 - $60,000 across the country
for 1-year post admission solicitors in private practice, working for small
practices.?* Again, this rate is even further below the average rate of pay for
solicitors at the same level working in mid-tier firms, top-tier firms or in in-

house roles.

45. The rate of pay is just above the base rate and just under the first year rate of

pay in the Salaried Lawyers Award (SA NAPSA).25

46. The proposed rate of pay is an appropriate safety net for admitted solicitors.

Terms of the Modern Award: Conditions and Entitlements

47. The Committee has conducted consultation with young law professionals
from a variety of industries. These include private practice, trade unions,
employer organisations and community legal centres. The NSWYL EIR
Committee has identified a number of conditions and entitlements that are
prevailing standards. It is submitted that these standards are an appropriate

minimum standard suitable for the modern award.

48. There are 5 prevailing standards that should be reflected by the modern

award for this industry. These include:

23 Clause 14.2 of the Medical Practitioners Award 2010

24 http://www.hays.com.au/salary/pdfs09/Legal.pdf 2009 Salary Survey at page 4
(accessed on 15 July 2009)

25 Based on the rates of pay in the South Australian Award, no pay scale available at
www.fairwork.gov.au for NAPSA AN150135.
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1 Travel allowance for overtime work;
2 Meal allowance for overtime work;

3 Overtime to reflect the standard in the industry which the employee
works;

4 Hours of work by agreement between the employer and employee; and

5 Annualised salaries by agreement.

49. The NSWYL EIR Committee foreshadows the making of further submissions

on the content of the award, and conditions and entitlements not considered

at this stage when the Commission releases the exposure draft.

Travel Allowance

50.

51.

The legal profession is typified by long hours and short weekends. Small
firms are becoming less common as many lawyers are currently employed by
large firms or organisations often located in the central business district or
industrial zones of cities, often with expensive car parking requirements. For
these reasons many practitioners are dependent on public transport to travel

to and from work.

Currently most practitioners are required to pay their own travel fares for
work, however some compensation may be provided when the employee is
required to perform overtime of four hours or more. Employees are
reimbursed for travel that occurs following overtime, which is
predominantly for bus and train services. However it is submitted that when
overtime extends to late hours that makes travel home by bus or train
impracticable and unsafe, employees should be reimbursed the full taxi fare

for travel between work and home. The following clause is proposed:

“An employee performing work beyond twelve hours in one day will be entitled
to receive reimbursement for the cost of travel to their home, if public
transport is not reasonably available.”
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Meal Allowance

52. In addition to the travel allowance it is submitted that a meal allowance be
included in the modern award for the proposed classifications. The proposal
is for an allowance of $12 to reimburse employees for a meal who have
worked four hours or more overtime. This allowance is proposed to
recognise that employees working for longer than 9.5 hours will often have
dinner at work and continue working. The following clause is proposed,

which is taken from Clause 22.1 of the Vic Legal Professional Award:

“22.1 Meal allowance

An employee will be supplied with an adequate meal where an employer has
his or her own cooking and dining facilities or be paid meal money in addition
to any overtime payment as follows:

22.1.1 When required to work not less than one hour of overtime (Monday to
Friday inclusive) and such overtime finishes one and a half hours after the
normal finishing time or five hours after the preceding meal break, whichever
first occurs, $12.00. Provided that where such overtime work exceeds four
hours a further meal allowance of $9.55 will be paid.

22.1.2 When required to work more than five hours overtime on a Saturday or
a Sunday - $12.00 and a further $9.55 when required to work more than nine
hours on such day. The provisions of this clause will not apply where an
employee could reasonably return home for a meal within the period allowed.”

Hours of Work and Overtime Provision

53. Many lawyers work a traditional spread of hours of 9am to 5pm, Monday to
Friday, plus overtime. This spread has developed by custom and due to the
highly autonomous nature of legal work there exists considerable variations
to the rule. The profession generally has moved towards the development of
new innovative spread of hours arrangements, which include time-share and
work from home provisions. To allow maximum flexibility to employers and
employees in arranging the employees’ hours of work it is proposed that
hours of work be decided by agreement between the employee and

employer.
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54. The types of provisions that regulate overtime payments for lawyers vary
considerably depending on the industry. Many lawyers who are employed in
private practice receive no extra payment for overtime work despite often
working between 10-20 additional hours per week. Other employers such as
community legal centres and government departments provide for flexible
arrangements that allow time to be taken off in lieu of overtime performed.
Due to this considerable disparity, it is proposed that the modern award
contain a provision that recognises that overtime be remunerated at the
industry standard; that is if there is a particular industry standard for
overtime remuneration, a lawyer working in that industry should receive
that standard. The following clause is proposed, based on clause 18 of the

Professional Employees Award 2010 with amendments to suit the legal

profession.
“18. Ordinary hours of work and overtime
18.1 For the purpose of the NES, ordinary hours of work under this

award are 38 per week. The method of arranging the ordinary hours of work

will be by agreement between the employer and employee.

18.2 Employers will compensate for:
(a) time worked regularly in excess of ordinary hours of day;
(b)  time worked on call backs;
() time spent standing-by in readiness for a call back;

(d)  time spend carrying out duties outside of the ordinary hours of

duty over the telephone or via remote access arrangements; or
(e) time worked on afternoon, night or weekend shifts; either by

(i) granting other compensation such as special additional leave; or
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(ii) granting special additional remuneration; or

(iii) taking this factor into account in the fixation of annual

remuneration; or
(iv) granting a special allowance or loading.

Provided that, where relevant, such compensation or remuneration will
include consideration of the compensation as applicable from time to
time to the majority of employees in similar classifications employed in a

particular establishment in which the employee is employed.

18.3 The compensation and/or remuneration will be reviewed annually
to ensure that it is set at an appropriate level having regard to the factors

listed in this clause.”

Annualised Salaries

55. Annualised salary arrangements are a common feature of the legal
profession. The NSWYL EIR Committee supports a provision for annualised

salaries to be included in the modern award.

Other Conditions and Entitlements Relating to the NES

56. Other conditions should be referenced in the standard form as adopted by

the Commission in the Professional Employees Award 2010.
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