

















Capacity to consent to medical treatment

The Guardianship Act 1987 makes provision for substitute consent for medical
treatment if an adult (over 16 years of age) is incapable of consenting to that
treatment.

Section 33(2) of the Guardianship Act 1987 states:

"a person is incapable of giving consent to the carrying out of medical or dental
treatment if the person:

(a) isincapable of understanding the general nature and effect of the
proposed treatment, or

(b) is incapable of indicating whether or not he or she consents or does
not consent to the treatment being carried out.”

Capacity to make health-related privacy decisions
under the NSW Health Records and Information
Privacy Act 2002 (the HRIPA)

The HRIPA establishes a test for incapacity as follows (section 7 HRIPA):

"(1) An individual is incapable of doing an act authorised, permitted or required
by this Act if the individual is incapable (despite the provision of reasonable
assistance by another person) by reason of age, injury, illness, physical or
mental impairment of:

(a) understanding the general nature and effect of the act, or

(b) communicating the individual’s intentions with respect to the act.”

Capacity to consent to marriage
In Babich & Sokur and Anor [2007] FamCA 236 (9 March 2007), Justice Mullane stated:

“the Australian test requiring that for a valid consent a person must
be mentally capable of understanding the effect of the marriage
ceremony as well as the nature of the ceremony[at 244] ... It is clear
from the authorities that the law does not require the person to have
such a detailed and specific understanding of the legal consequences
[at 249] ... a valid consent involves either a general understanding of
marriage and its consequences, or an understanding of the specific
consequences of the marriage for the person whose consent is in issue
[at 251]. "
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Appendix B: Advance Care Directives and
principles for decision-making

Hunter and New England Area Health
Service v A [2009] NSWSC 761

Extracted from the decision by Justice
McDougall delivered 6 August 2009

Accordingly, to assist those faced with
emergency care decisions, | summarise my
understanding of the relevant principles (whilst
acknowledging that what | say will not apply in
every conceivable circumstance):

i

except in the case of an emergency where
it is not practicable to obtain consent (see
at (5) below), it is at common law a battery
to administer medical treatment to a person
without the person’s consent. There may be
a qualification if the treatment is necessary
to save the life of a viable unborn child.

Consent may be express or, in some cases,
implied; and whether a person consents to
medical treatment is a question of fact in
each case.

Consent to medical treatment may
be given:

* by the person concerned, if that person
is a capable adult;

* by the person’s guardian (under an
instrument of appointment of enduring
guardian, if in effect; or by a guardian
appointed by the Guardianship Tribunal
or a court);

* by the spouse of the person, if the
relationship between the person and the
spouse is close and continuing and the
spouse is not under guardianship;

* by a person who has the care of
the person; or

* Dby a close friend or relative of
the person.

At common law, next of kin cannot give
consent on behalf of the person. However,
if they fall into one or other of the categories
just listed (and of course they would fall into
at least the last) they may do so under the
[NSW] Guardianship Act.

Emergency medical treatment that is
reasonably necessary in the particular
case may be administered to a person
without the person’s consent if the person’s
condition is such that it is not possible

to obtain his or her consent, and it is

not practicable to obtain the consent of
someone else authorised to give it, and if
the person has not signified that he or she
does not wish the treatment, or treatment of
that kind, to be carried out.

A person may make an “advance care
directive”. a statement that the person does
not wish to receive medical treatment,

or medical treatment of specified kinds.

If an advance care directive is made

by a capable adult, and is clear and
unambiguous, and extends to the situation
at hand, it must be respected. It would be
a battery to administer medical treatment
to the person of a kind prohibited by the
advance care directive. Again, there

may be a qualification if the treatment

is necessary to save the life of a viable
unborn child.

There is a presumption that an adult is
capable of deciding whether to consent

to or to refuse medical treatment.

However, the presumption is rebuttable.

In considering the question of capacity, it

is necessary to take into account both the
importance of the decision and the ability of
the individual to receive, retain and process
information given to him or her that bears
on the decision.

If there is genuine and reasonable doubt as
to the validity of an advance care directive,
or as to whether it applies in the situation
at hand, a hospital or medical practitioner
should apply promptly to the court for its
aid. The hospital or medical practitioner is
justified in acting in accordance with the
court's determination as to the validity and
operation of the advance care directive.
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Full judgement available at: http://www.lawlink.nsw.gov.au/scjudgments/2009nswsc.nsf/
00000000000000000000000000000000/48dd2b1db7c8987dca257608000a28da?OpenDocument

Where there is genuine and reasonable
doubt as to the validity or operation of an
advance care directive, and the hospital or
medical practitioner applies promptly to the
court for relief, the hospital or practitioner

is justified, by the emergency principle, in
administering the treatment in question until
the court gives its decision.

It is not necessary, for there to be a valid
advance care directive, that the person
giving it should have been informed of the
consequences of deciding, in advance,

to refuse specified kinds of medical
treatment. Nor does it matter that the
person’s decision is based on religious,
social or moral grounds rather than upon
(for example) some balancing of risk and
benefit. Indeed, it does not matter if the
decision seems to be unsupported by any
discernible reason, as long as it was made
voluntarily, and in the absence of any
vitiating factor such as misrepresentation,
by a capable adult.

What appears to be a valid consent given
by a capable adult may be ineffective if

it does not represent the independent
exercise of persons volition: if, by some
means, the person’s will has been
overborne or the decision is the result of
undue influence, or of some other
vitiating circumstance.

(accessed 7 January 2011).



